ATTACHMENT 1

Comments







List of Commenters

Comment Number Commenter
G1 U.S. Department of Agriculture Forest Service, Randy Moore
G2 U.S. Environmental Protection Agency, Kathleen Goforth
G3 California Department of Fish and Game, Jeffrey Single
G4 Kern County Planning Department, Ted James
o1 California Native Plant Society, Greg Suba
02 Center for Biological Diversity, Adam Keats
03 Center for Biological Diversity, Adam Keats
04 Center for Biological Diversity, Adam Keats
05 Defenders of Wildlife, Pamela Flick
06 Kern County California Native Plant Society, Lucy Clark
o7 Santa Clarita Organization for Planning and the Environment, Lynne Plambeck
(O] Santa Clarita Organization for Planning and the Environment, David Lutness
010 TriCounty Watchdogs, Jan de Leeuw
011 TriCounty Watchdogs, Jan de Leeuw
012 TriCounty Watchdogs, Jan de Leeuw
118 Allavena, Stefano
130 Anderson, Eric Roy
141 apoloniamutoni5@idiva.com
174 Balbona, G.
1157 Bottorff, Ron
1163 Boyd, Ramon
1213 Burk, John W.
1216 Burr, Eric L.

Clendenen, David A., Janet A. Hamber, Allen Mee, Vicky J. Meretsky, Anthony Prieto,

1294 Fred C. Sibley, Dr. Noel F.R. Snyder, William D. Toone
1314 Conroy, Gerard
1375 De Vries, Pamela
1425 Duchamp, Mark
1426 Duchamp, Mark
1427 Duchamp, Mark
1495 Fitzpatrick, John
1503 Forster, Peggy
1513 Francis, Joe
1528 Fry, Kenneth B.
1625 Hamber, Janet A
1626 Hamber, Janet A
1627 Hamber, Robert
1628 Hamber, Robert
1647 Haugen, Tom
1656 Hedlund, Patric
1658 Heintzelman, Donald
1683 Hinds, Leo Mark



List of Commenters (Form Letter 1) (Continued)

Comment Number Commenter
1684 Hines, James
1722 Huskey, Candace
1747 Jay, Bonnie
1801 King, Katherine C
1905 Lopez, Irene
1919 Lumsden, Jim
1920 Lumsden, Jim
1931 MacKay, Linda
1949 Manning, Jeffrey A
11055 Moore, Stan
11056 Moore, Stan
11057 Moore, Stan
11104 Nelson, Harry
11124 Normann, Ken
11141 Ollava, Jody Lee
11146 Omar, Jubouri
11165 Palmer, Bruce
11212 Pinard, John W.
11233 Preston, Mar
11294 Richter, Emil
11302 Risebrough, Bob
11303 Risebrough, Bob
11352 Sachau, B.

11451 Snyder, Noel
11452 Snyder, Noel
11464 Stafford, Edie
11465 Stafford, Lynn
11466 Stafford, Lynn
11565 Trudell, Heidi
11569 Tuszynski, Jacek
11609 Wallace, Sylvia
11651 Whyte, Mario
11660 Willer, Benjamin
11688 Wyatt, Tynan

G: Government
O: Organization
I: Individual



Comment Letter G1

USDA United States Forest Pacific Regional Office, RS
i Department of Service Southwest 1323 Club Drive
Agriculture Region Vallejo, CA 94592

(707) 562-8737 Voice
(707) 562-9240 Text (TDD)

File Code: 2350-3
Date: May 5, 2009

Steve Kirkland

Ventura Fish and Wildlife Office
2493 Portola Road, Suite B
Ventura, CA 93003

Dear Steve:

Thank you for the opportunity to comment on the draft Tehachapi Uplands Multi-Species
Habitat Conservation Plan and Environmental Impact Statement. Since the proposed project
does not occur on National Forest System lands, our comments relate directly to the Pacific Crest — G1-1
National Scenic Trail (PCT) which was designated in the National Trails System Act (P.L. 90-
543 of 1968). I am designated the lead administrator for the PCT by the Secretary of
Agriculture.

Enclosed is the Federal Register Notice (with maps) posted by the Department of Agriculture
Forest Service on January 30, 1973 (Volume 38, Number 19) which identified the selected route
of the PCT. You will note that the currently proposed Tejon Ranch route relocation is within
that trail corridor and generally follows the route selected in 1973. The proposed relocation is
critical for improving public safety — by providing water sources and travel by trail instead of on — G1-2
roads (currently following the LA Aqueduct). It also meets the previous intent of Congress by

moving the trail to the selected route and into the mountains along the “Crest” above the Mojave

Desert. Since the selected route falls within the project area of the Tehacahpi Uplands Multi-

Species Habitat Conservation Plan, the following edits are requested: —

1. References to the Pacific Crest National Scenic Trail should be complete in title. The “Pacfic
Crest Trail” does not appropriately note the significance of this Congessionally Designated — (G1-3
National Scenic Trail. Once properly citied it can be referenced as “PCT” or “PCNST.”

2. Within the Environmental Setting Section of the Habitat Conservation Plan (Section 3.4 |
Existing Land Uses) please note that the selected route for the PCT falls within the project area. G1-4

3. Within Chapter 4 Transportation section of the Environmental Impact Statement (Section

3.8.4 Non-Motorized Transportation) it states that “There are no publicly dedicated bicycle or
pedestrian routes within the Covered Lands.” Please note that the selected PCT route falls within — G1-5
the Covered Lands and this trail is planned to be constructed for foot and horse travel.

Caring for the Land and Serving People Printed on Recycled Paper W



I look forward to the completion of the easement for the PCT with Tejon Ranch and working
closely with USFWS staff to ensure that final trail location, construction, and visitor use will be
consistent with management objectives for species identified in the conservation plan. If you
have additional questions about the trail, please contact Beth Boyst, USFS Pacific Crest Trail
Program Manager at (707)562-8881 or bboyst@fs.fed.us.

Sincerely,

/s/ Angela V. Coleman (for)
RANDY MOORE
Regional Forester

Enclosure
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DEPARTMENT OF AGRICULTURE
Forest Service
PACIFIC CREST NATIONAL SCENIC TRAIL
Route Selection

In accordance with section 7(a) of the
National “Trail System Act of October 2,
1868 (82 Stat. 818; 16 US.C. 12411240,
notice is hereby given of selection of the
official route of the Pacific Crest Na-
tional Scenic Frail.

The Forest Service in selecting the
route for the Trail gave full considera-
tion to minimizing the adverse effests
of the Trail on the affected landowners
and their operations. The advice and as-
sistance of the States, local governments,
private organizations, and landowners
and land users concerned was obtained.
The selected route has been approved by
the Advisory Council for the Pacific Crest
National Scenic Trail.

To facilitate more precise identifica-
tion of the selected route by affected gov-
ernmental agencies, landowners and
other interested parties, detailed maps
are on file and available for public in~
spection at the headquarters of Federal
and State units through which the se-
lected route passes as indieated on the
maps and narrative descriptions inciuded
in this notice. The detailed maps are
available for review in the following
locations:

CALIPORNIA

Angeles National Forest,
Robles, Pasadens.

Cleveland Nationgl Forest, 321%1 5th Avenus,
Ban Diego.

Eidorado Nationa! Forest, 100 Forni Rosd,

150 Bouth Iaos

Placervilie,

Inyo National Forest, 2887 Birch BStreet,
Bishop.

Klamath Natlonal Forest,
Yreka.

Lassen National Forest, 707 Nevada Street
Susanvilie.

Plumas National Forest, 158 Lawrence Street,
Quiney.

San Bernardine National Forest, 144 North
Mountain View Avenue, San Bernardino.

Sequois National Forest, 800 West Grand
Avenue, Porterville,

Shasts~Trinity National Foregt, 1615 Conti-
nental Strest, Redding.

Bierra National Forest, 1130 O Street, Room
3211, Federal Building, Fresno.

Btanislaus National Forest, 175 South Fair-
view Lane, Sonors.

Tahoe Nstional Forest, Highway 49 snd Coy-
ote Street, Nevada Oty

Toiyabe National Forest. 111 North Virginig
Btreet, Reno, Nev.

Deviys Postpile National Monumens, Three
Rivers.

King's Canyon Nationsl Park, Three Rivers.

Lasssn Volesnie National Park, Minerat.

Sequois Natlonal Park, Three Rivers.

Yosemite National Park, P.O. Box 577, Yosem-
ite Wational Pork.

Buresu of Land Mansyement, Federal Office
Buiiding, 2800 Cottage Way, Sacramento.

Anzg Borrege Desert State Park, Borrego
Bprings.

Castle Crags State Park, Castie Crag.

Harts far Siate Park, Star Route, Angeins
ks,

MeoArthur-Burney PFalls State Park, Roude i,
Box 1360, B&rzsev

Mount San Jacinto State Park, P.O. Box 308,
Idyiiwiig,

1215 South Mzuin,

NOTICES

CrEcoN
Deschutes National Forest, 211 East Revere,
Bend

Mount Hocd Nationsl Porest, 340 NE, 1224
Aveniue, Portiand.

Rogus River Nstional Forest, Post Office and
Federal Bullding, Medford.

Umpgus National Forest, Federal Office
Building, Roseburg.

Willametie Nstizmal Forest, 210 Fast 1ith
Avenue,

Winerss Natiemﬁ Foresc Post Office Buliding,
Klamath Falls,

Crater Lake National Park, Post Office Box 7,
Crater Lake.

Bureau of Land Management, Federal Bulid-
ing, Medford.

WASHINGTON

Gifford Pinchot National Forest, 500 West
12th Street, Vancouver.

Mount Baker National Forest, Federsl Office
Building, Bellingham.

Okanogan National Forest, 218 2d Avenue
South, Okanogan.

Snoguaimie National PForest,
Avenue Bullding, Seattie.

Wenatchee National Forest, 3 S8outh Wenat-
chee Avenue, Wenatchee.

Mount Rainfer National Park, Longmire,

North Cascades Nationsl] Park, Sedro Woolley.

State of Washington Department of Natural
Rescurces, 4800 Capitol  Boulevard,
Olympia.

The selected route for the Pacific Crest
National Scenic Trail, inciuding a listing of
private lands crossed is described in narrative
form and depicted on maps as foilows:

1601 Second

WASHINGTON

Beginning at Monument No. 18 on the Ca-
nadian border. the Pascific Crest Trail fol-
lows the Cascade Crest in s southerly direc-
tion through the Pasayten Wiiderness, Oka-
negan National Porest, traversing Castle
Pass, Hopkins Pass, Woody Pass, Holman
Pazs, Fogpy Pass, and Windy Pass to Haris
Pass, leaving the Pasayten Wilderness at
Windy Pass. From Harts Pass the Trall goes
throuh Glacier Pass, Methow Pass, Granite
Pass, and Cutthroat Pass fo Rainy Pass. At
Rainy Pass the Treil crosses the Norlh Cas-
cades Highway No. 20, takes g westerly &i-
raction mlong the south side of the ridge
toward Horsefly Pass, leaves national forest
land and crosses into the North Cascade Na-
tionnd Park one-quarter mile southwest of
Horsetly Pass in the headwaters of Maple
Creek., The Trail then follows along the
Maple Creek drainage to its intersection with
North #ork Bridge Creek, crosses North Fork
Bridge Creek, thence traverses the north side
of the Bridge Creek drainage to Goode Ridge,
crosses the south end of Goode Ridge, crosses
Park Creek and follows down the creek to
near its confizence with the Stehekin River,
‘The Trail then crosses the Stehekin River
and Iollows up Fiat Creek 2 miles leaves the
North Cuscades Natlonal Park and enters the
Glacler Peak Wilderness, Wenatchee Na-
tlonal Foresy, It follows Flat Creek to the
mouth of the West Fork, crosses Plat Creek,
continues up the Fiat Cresk Basin in a
southwesterly direction, passes over Rim
Ruck Ridge east of Le Conte (lacler, and tra-
verses the drainages of the West Fork Agnes,
South Pork Agnes, and Spruce Creek o the
Bannock Lakes. From Bannock Iakes the
Trail follows the ridge into Suiattle Pass,
where it enters the Mount Baker National
Forest, then heads southwesterly down to 4
crogsing of Miners Creek and slong the south
@i of the cresk o 5 oreasing of Sulatils
Hiver, From the river ihe location heads
westerly to o orossing of Vista Creek. It fol-
iows this drainage southwest, climbing o &
saddle in the ridge bevween Vigta and Dolly
Creeks on the north exposure of (Gigeler

Peak. From here it heads west through the
neadwaters of Dolly Creex and the East Fork
of Milk Creekt, then descends fto cross Mik
Creelt. The location continues west, climbing
o Mica Lake, then turns scuth through Fire
Creek Pass to enter the White Chuck drain-
age on the west slopes of Glacier Peak.

The Trail continues in & southern direc.
tion crossing Fumice, Gisefer, and Eennedy
Creeks, then turns to cross Sithum Creek
and follows White Chuck River upstream.
Atter crossing the river south of Baskos (reek
it climbs to the White Chuck Cinder Cons
then turns West to Red Pass. From here it
neadds southeast inte the North ¥ork Sauk
drainage to Whife Pass, the boundary be-
tween the Spoguslimie and Wenatchee Na-
tional Forests. Prom White Pass the Trall
follows the Casecade Crest to Indian Pass,
traverses the east side of Kodak Pesk and
isaves the Glacler Peak Wilderness at Mean-
der Meadows. The Trall follows the crest be-
tween the Snopualmie and Wenatchee Na-
tional Porests through Dishpan Gap and
Wards Passz. It passes below Lake Sally Ann
and to the east of Skykomish Peak, to Cady
Pass. From Cady Pass the Trail ciimbs to
Saddle Gap, continues past Portune Ponds,
crosses a ridge and descends tp Pear Lake
and inty Wenatchees Pass. ¥rom Wenatchee
Pass the Trail climbs to Grizzly Peak.
Thence it descends to the south end of Lake
Janus and climbs to the pass south of Unlon
Peak. From the pass the Trall passes to the
west of Lake Valhalla and continues to Ste-
vens Pass and U8, Highway No. 2,

Prom Stevens Pass the Pacific Crest Trail
proceeds in a southeasterly direction to Lake
Susan Jane where it ascends to the ridge
above Josephine Lake and generally follows
the divide in a southwesterly direstion %o
Trap Pass above Trap Lake. From ‘Trap Pass
the Trail descends to Glacler Lake, climbs
around the west side of Surprise Mountain
and then d ds into the Deception Creex
drainage, passes Deception Lakes, a.ad A8~
cends into Deception Pass. At Deception Pass
the Trall ¢rosses into the Wenatchse Na-
tional Forest and traverses a southeast slope
above Hyas Iake to Cathedrsl Rock, de-
scends, passes Deep Lake and follows down
Spinola Creek. The ‘Irall then heads westerly
contouring the south slope above Waptur
Lake, and crosses Spsde Creek angd the
Waptis River, thence, the Trail goes past
Escondide Lake and over the ridge Into
Lemah Creek basin, on to Spectacie Lake and
turns northwest along Chikamin Ridge. From
the north end of Chikamin Ridge the Trall
turns to pass helow Joe Lake. The Trail then
swings around the south of Alusks Mountain
to Alaska Lake, ascends to the divide between
the Wenatchee and the SBunoqualmis Natfonal

Forest south of Red Mountsin and proceeds .

along the divide into Snoqualbmie Pass.

At Snogualmie Pass the Pacific Crest Trall
crosses Interstete 90 and continuing in &
southeasterly direction, crosses back and
torth across the helght of land, following the
Wenatehee and Snoguslmie National mm
commen boundary passes Oluilie Meadow,
Mirror Lake, Takima Pass, Meadow Pass, and
through Stampede Pass. Continuing along
the height of land the Trail goes over Snow-
shoe Butte and Bearpaw Butte. through
Sheets Pass and Tacoma Pzss, and to Blow-
out Mountain. Prom here the Trall turns
westerly into the Bnogusimie National For-
est to0 Green's Pass aad Pyramid Peak, re-
sumes its southerly direction and continues
along the divide, descending into CGovern-
ment Meadows and the historic Naches Pass,
Continuing, the Trail foliows the divide past
Loutans Suddis, Arch Book, and Bourdough
Giasp o Ohinook Pass.

Continging scath out of Chinook Pass, the
Pacific Crest Trall enters Mouns Rainjer Na-
tional Park above Dewey Lake. After descend-
g to Dewey Lake, the Trail passes back and

A
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forth across the common boundary between
the national forest and the park until it
resches the ridge above Two Lakes, Here it
leaves the park and generally follows the
ridge between the Gifford Pinchot and Sno~
qualmie National Forests. It descends along
the east side of the ridge, passes between
Crag and Buck Lakes, skirts the east end of
Fisn Lake and sscends to the ridge between
twin Sisters Lakes and Snow Lake. Here,
crossing a part of the Gifford Pinchot Na-
tional Forest, the Trail goes by Cowlitz Pass,
descends to Bussch Lake and then ascends
sgain to the ridge which divides the main
drainages of the Cowiltz and the Bumping
Rivers. Crossing back and forth over the
Pacific Crest, the Trail skirts Sand Take and
crosses State Highway No. 12, Just east of
White Pass at Leech Lake Two miles south
of White Pass, the Trail enters the Goat
Bocks Widerness, It goes to the east of Hog-
back Mountain and above Shoe Lake, by Tie-
ton Pass and wesierly to Elk Pass. The Trail
turns south along the barren rikige as it ap-
proaches Oid Snowy Mouniain, ascends the
west side to the Dana Yelverton Shelter and
continues past the Goai Rocks, along the
east edge of Snowgrass Flat and into Clspus
Pags. Crossing the divide at Cispus Pass, the
Trall enters the ¥Yakitna Indian Reservation
and parallels the reservation boundary for a
mile, then crosses back into the Gifford
Pinchot National Porest and paratlels the
divide on the west side, passing through the
headwaters of several tributaries of the Cis~
pus River, and to the Coleman Weedpateh
where it leaves the Goat Rocks Wilderness.
Continuing. the Trail traverses along the west
side of the divide, passes Poiato Hill, crosses
Spring Creek and enters the Mt. Adams
Wilderness.

The Trail traverses the west siopes of Mount
Adams as it passes through the wilderness,
for a distance of about 10 miles, and lsaves
the Mount Adams Wilderness near the south-
west commer.

Thence in a westerly divection and crossing
seversl forest roads, the Trall goes past
Swampy Meadows, Dry Meadows, and Steam-
boat Lake, pssses nesr several developed
campgrounds, turns south along the crest
of the Cascade Range through the Indian
Heunven arsa, over Gifford Peak and east of
Red Mountain to the Big Lava Bed. The Trali
crosses Forest Road N80, skirts the west edge
of the lava field and continues south to Big
Huckleberry Mountain. From Big Huckleberry
Mountain the Trall proceeds westerly, cross-
ing the Panther Creek Division of the Wind
River Experimentsal Forest. Panther Creek,
Forest Road W&05, and into Warren Gap.
Thence, the Trail crosses the Wind River
Highway, Wind River, Forest Road N511 and
continves in a westerly direction, crosses

« Trout Creek, psasses near the Wingd River Re-
search Natural Area, the Forest Service
rangar station and tree nursery, and through
the Trout Cresk Division of the Wind River
Experimental Porest, The Trall then turns

« i a southerly direction just south of Mowich
Butte and proceeds %o the south boundary
of the Gifford Pinchot Naticnal Forest. Leav~
ing the forest, the Trail crosses Rock Creek
and continues in a southerly direction to the
northesst corner of the Beacon Rock State
Park, thence in an easterly direction, passes
to the north of Eidney Lake, to the south
of Hazel and Fern Lakes, and arrives at the
north approsch of the Bridge of the rods.
The Trail crosses the Columbia River on the
Bridge of the Gods. Mudway across the bridge
it leaves the State of Washington and enters
the State of Oregon.

The Paclfic Uress Trail erosses private frage + 3
erty in the following described seetions in the
State of Washingion:
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Township Hange Beetion

3 Morth...... 8 Fast..... 25.

2 North .- TEast__ .. 7.8, 9, 14,15, iand 1T,

3 Nerth TEast. ... 30 and 31,

4 North 7 East. ... 3.

it North..... B East . .. 3.

12 Nerth. ... i East_ ... %
13, 15, 21 and 2%,
1,11 and 13,
5, 17,21, 2 and 28,
8, 17, 19 and 31,
11 and 15.
3, 23 and 38.

2,
11, 13, 23, 25 and 35,

OmzEcoN

AL the south end of the Bridge of the Gods
is the comununity of Cascade Locks, eleva-
tion 100 feet, This is the lowest elevation on
the Pacific Crest Trail between the Canadian
porder and the Mexican border. A quarter of
& mile south of the Bridge of the Gods, the
Trall enters the Mt Hood Nationsl Forest
and ascends the rugged south side of the
Columbia Gorge and quickly attains an ele~
vation of 4,000 feet on Benson Plateau. It
continues south, past Chinidere Mountain
and Wabtum Lake, traversing the slopes
high above Eagle Creek, the West Fork of
Hood River and Lost Lake. The ‘Trail then
descends gently into Lolo Pass, crosses For-
est Road N12 and ascends Bald Mountain
where 1t is joined by Timberline Trafl on Mt.
Hood, Traversing Mi. Heood, the Trail then
descends inte the Muddy Ffork, passes be-
pesth Ramona Falls, snd eorosses the main
fork of the Sandy River. Two miles south of
the Bandy River, the Trall enters Mt. Hood
Wilderness near Paradise Park at an eleva-
ticn of 6,000 feet. It descends apnd crosses
Zigzag Canyon, ieaves the Mt. Hood Witder-
ness, and turns easterly to regain 1,000 feet
in elevation and crosses just north of Tim-
berline Lodge end the Mt. Hood Bki Area. It
continues south along the crest of the Cas-
cade Mounteln Range and goes through
Barlow Pass, the site of the frst pioneer
wagon road to the Willamette Valley, The
‘Trail follows the crest past Twin Lakes,
acress U.5. Highway 26 snd on scuthward to
Little Crater Meadows. After erossing Crater
Creek it follows the east shoreline of Tim-
othy Lake for sbout 3 miles and crosses Sky-
line Road 842 near Clackamas Lake. About
2 miles farther the Trail leaves the Mt. Hood
Nationsl Forest and enters the Warm Springs
Indfan Reservation northwest of Buckskin
Butte. It goes east of Summit Butte, ¢rosses
Wsarm Springs River, passes North Pinhead
Butte, crosses Lemiti Creek and goes through
Olallie Meadows, leaves the Warm: Springs
Indian Reservation west of Russ Lake, re-
puters Mt Hood Nationsl Forest and goes on
te Clallle Lake. Through this level ares the
c¢rest is ill-defimed and elusive. The Trall
passes near the Clallle Lake summer resort
and a Forest Service guard station. Continu-
mg south, the Trall agsin regaius the crest
of the Cascade Range and follows the high
gently sloping ridges fo Breitenbush Lake,
elevation 5,500 fest. Here it crosses a primi-
tive forest road and a tributary of the Breit-
enbush River, then immediately enters Mt
Jefferson Wilderness and ascends gradusily
along the divide, crossing snowfields &t Park
Ridge, slevation 7,000 feet. Park Ridge pre-
sents & magnificent view of Jefferson Park
with Mt Jefferson lcoming in the back-
ground. At Park Ridge, the Trafl jeaves the
Mt. Hood National Torest, snters the Wii-
imanette National Forsst and descends sharply
inte Jeferson Park, psst Russell, Bogwl and
Baye Lakes.

FAMIIARY
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The Pacifie Crest Trall traverses the lower
siopes around the wesi side of 1048T-foot
nigh, glacier enshrouded Mt. Jefferson cross-
ing Mik Creex 2 miles below Mik Creek
Glacier and passing above Pamelis Lake.
Thenes, It hegins to 4, passing
Coyote an<dl Shale Lakes to the crest at the
Cathedral Rocks, FProm herve the divide is
the boundsry the In and
Willamette Natlonal Forests. Foliowing the
crest, the Trail skirts the west edge of North
Cinder Peak. passes to the east of South
Cinder Peak and intarsects the Swallow Lake
Trail that leads to the west. It continues,
passing between Rockpile Lake and Rockplie
Mountain and on to Minto Pass. It crosses
the Minto Pass Trail and continues along
the west slope to Porcupine Pesk, then winds
along the lower benches on the west slope
of Three Fingered Jack and leaves the Mt
Jefferson Wilderness. Che-half mile from the
wilderness it crosses U.B. Highway Z0 near
Santiam Pass. Proceeding south beyond the
pass the Trall winds through relatively flat
terrain for ¢ miles o the east side of Big
Iagke. Leaving Big Lake it enters the Mt
Washington Wilderness and skirts around
the west and south sides of Mt Washington.
1t crosses the crest south of Mi. Washington
and enters the lava fields. Continuing south,
passing to the east of Belknap Crater, the
Trall traverses the lava area into McKsnzie
Pass near the location of Dee Wright Observ-
atory. Here it lesves the Mt Washington
Wilderness, crosses State Highway 242 and
enters Three Sisters Wilderness. In the wild-
erness, the 'Tradl skirts the east edge of the
lava field, passes near the Matthieu Lakes,
through Scott Pass, goes just west of ¥Yapoah
Crater, through Oppile Dildock Pass and to
Sunshine Shelter near the headwsaters of
Glacter Creek. The Trail, after crossing
Obsidlan Creek at Obsidian Falls, gradualiy
sscends the west slopes of the North Sister
and the Middle Sister Peaks. It contours
along the west slopes of South Sister Peak,
crosses Separation Creek above Separation
Mesadow, skirts the west edge of Rock Mesa
and ascends again to the crest at Wickiup
Tlains: it passes along the east edge of
Sisters Mirror Lake, and continues following
the crest to its intersection with Elk Lake
Trall 114 miles west of Elk Lake. Here, the
Trafl takes s westerly direction for about
2 miles, traverses the south edge of Island
Meadow and enters the Mink Lake basin.
Thence, it again turns in a southerly direc-
tion following along a chain of small moun~
tain lakes to Mae Lake and ascends to the
erest, crosses, and enters the Deschutes Na-
tional Porest east of Packsaddis and Little
Round "Top Mountains to Stormy Lake, lo-
cated east of frish Mountain, turns to
Brahma lake and isaves the Three Sisters
Widerness just south of the lake. Thence it
bears in & southwesterly direction, crossing
Forest Hoad No. 2049 on the west side of
Irish apd Taylor Lakss.

Prom Taylor Lake the Trall crosses over the
srest to the west slope, and passes along the
west side of Chariten Butte, IS infersects
Forest Hoad No. 304 and traverses the west
shore of Chariton Lake, then iraverses the
west side of the crest, east of Waldo Lake,
for the next 8 miles, It passes just east of
the (hold Lake Bog Research Natural Arvea,
along the west edge of Douglas Horse Pag-
ture, skirts the east shores of the Rosary
Lakes, then abruptly turning 1o the west, it
descends into the Odell Lake Basin, Crossing
State Highway 58 Dbetween the lake and
Wiilamette Pass, the Trall bears in a south-
westesly direction padsing over the rallway
yunpel, I procseds 0 the summit of the
Tascrde Range st Pengra Pass and enters

i 1ers
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the Diamond Peak Wilderness midway be-
twee: the pass and Midpight Lake. Contina-
ing wlong the east slope und generally parsl-
ieling the sumumit, the Trail passes above
Yoran Lake, skirts the east slopes of Diamond
Peak, and intersects the Fawn Lake Trail
Neo. 44 in Mountsin Ureek. The Pacific Crest
Trail takes over the Fawn lake Trall as it
ascends to the crest, whence it turns in a
more southerly direction, descends from the
crest onic the easi slope and leaves the
Diamond Peak Wilderness. Proceeding south,
the Trail graduslly descendz into Emigrant
Pass where It crosses Forest Road 211.

From the pass the Pacific Crest Trail
contours along the east slope sbove Sum-
mit Lake, turning to a mors easterly diree-
tion near the south end of the lake, it
follows along the Cascade Divide passing to
the west of Cowhorn Mbuntsin where it
leaves the Willamette National Forest. Gen-
erally staying on the orest of the divide
between the Umvgua and Deschutes Na-
tionel Forests, the Trall continues in a
sputhessterly direction descending into
Windigo Pass where it crosges Forest Road
2510. Proceeding generally in a southeasterly
directlon along the crest, the Trall passes to
the west of Tolo Mountain, Mule Peak, and
Miler Mountain, It then bears to the scuth-
west, skirting the east shore of Maldu Lake,
follows along the west side of the crest,
ascends the northeast slopes of Tipsco Peak,
‘passes to the east of the pesk, traverses along
the upper mountain slopes passing Howlock
Mountatn and Bawtooth Bldge, crosses Thisl-
sen Creek, ascends the west slopes of Mt.
Thielsen (elevation 8,182}, crosses the Diaw
mond Leke-Mt., Thielsen Trail then gradu-
ally descends on a long aporoach to Carter
1ake National Park. ‘The 'I'rall crosses State
Highway 138 2 miles north of the park
boundary, entering Crater Iake National
Park 200 feet eas{ of Boundary Marker No.
55 at an elevation of 5960 feet, approxi-
mately one-haif mile east of the park’s north
entrance. The Trall crosses the Park's North
Entrance Highway No. 209 a mile south of
the north entrance, then crosses Pumice
Desert and turns west just north of Red
Cone. Here it intersects a primltive fire-way
route which it follows past Red Cone Sorings,
across Bybee Creek, around ihe headwsters
of Castle Creek and across the Watershed
Divide between Castle Creek and Annle
Creek drainages just north of Annie Springs.
Centinuing south, it crosses the Park’s West
Entrance Highway No. 62 then foliows a
fire-way route to Pumice Fiat, skirts the west
edge of Pumice Flat, and leaves Crater Lake
National Park at the south bhoundary near
Marker No. 122, From here, the Trall pro-
ceeds south genersily along the height of
iand petween the Rogue River and Winema
Nstjonal Forests. It passes on the weat side
uf Goose Egg Butte, crosses the Oregon Des-
ert, goes through the pass between Lone Wolf
and Huth Mountfainsg, skiris the wast slopes
of Ethel and Maute Mountains and after
ascending to the crest of Big Bunchgrass,
deacends to Ranger Springs. From the springs
the Trail turns in & southwesterly direction
ang degeends into the Seven Lakes Basin,
then olimbs over Devils Pesk (elevation
7,582), swings around the west side of Luci-
fer and Shale Buttes, then bears south pass-
ing to the west of Snow Lakes and Luther
Mountain. From here 1t foliows along the
west edge of the Sky Lakes area on the
Winema National Forest to the Wickiup
Trail, thence to Fly Lake, Passing west of
Dwar! Lakes ares, through relatively fat
and gentiy roiling terrain, to a Iooation where
it intersects the SKy Lakes Trall tha! leads
Lo tne sast. ATSer DRSSING S0 the oasl of
Hed Laxe snd Isiand Lake, the Trail turns
wost foilowing the wrest 0 the saddie north
of Pourmile Lake, crosses o the esst side
of the divide, traverses ihe upper trainages
o8 the nrth slide of Pouwralie Lake bagn,
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crosses Blue Rock Trail No. 3737 and swings
to the south. Proceeding south, the Trall
pasges to the east of Mount Mcloughlin
{elevation 9.405), traversing the northesst
and east slopes, it intersects the Mt. Mo
Loughiin Trall No. 3716 at Freve Lake. Con-
tinuing south slong the southeast slopes
for 3 miles, it leaves the Winema Natiotal
Porest and enters the Rogue River National
Forest st State Highway No. 140. Here it
enters the north edge of a rugged Iava flow.
After crossing the lava field, a distance of
4 miles, it traverses the hesdwaters of Little
Butte Creek, crosses the Dead Indian High-
way No. 363 and bears south to Cld Baldy
Mountain, It skirts the east slopes of the
mountain where it leaves the Rogue River
National Forest and enters a Bureau of Land
Manasgement administered aves,

From Old Baldy Mountain the Trail de-
scends in a southwesterly direction, crosses
the Keno Highway, and passes near the
southeast end of Howard Prairie Lake. it
then swings in a westerly direction, climbs
up over the Wildeat Glades, and graduaslly
descends as it crosses east of Hyatt Lake.
Turning in & southerly direction, the Trail
descends to Keene Creek drainage below
Hysatt Lake, crosses Keene Creek and pro-
ceeds to Green Springs Summit where it
crosses the Green Springs State Eighway
No. 86. Continulng south, it passes slong
Hobart Lake and Hobart Bluff, slong the
east side of Hobart Pesk and on toward Sodsa
Metintain, Turning southwest north of Soda
Mountain, it follows the summis, passes
Little Pilot Peak, Porcupine Mountain and
Pilot Rock. Just west of Pilot Rock, it turns
in & northwesterly direction and follows
along the ridge to the alrway hescon easy of
Siskiyou Pass. Continuing i g northwesterly
dirsction to Siskiyou Pass, the I'rall passes
under Interstate 5, over the Mt. Ashland
Road, then swings west crossing over the
rallway tunnel near Siskiyvou and continues
westerly on the north side and ahove the
M¢. Ashliand Road.

The Paecific Crest Trall leaves the Bureau
of Land Ma admd ares and
reenters the Rogue River National Porest 2
miles east of Mt. Ashland, crosses the Mt.
Ashland Road, passes to the south side of
ihe ridge, and into the Klamath National
Forest. It passes below MY Ashland and
sround the headwaters of Grouse Creek past
Sisklyou Peak and through Siskiyou Gap
where it crosses to the north side and re-
enters the Rogue River Nationael Forest. Tra-
versing salong the north siope, the Teald
skirts arcund Red Mountale and passes
through Wrangle <Osp. Thence, it hears
southwesterly along the summit, crossing
back and forth over the common houndary
of the Rogue River and the Klamath Na-
ticnal Forests, fto Sheep Camp Spring,
through Jackson {dap and Observation Gap,
around Kettie Lake and on the enst side of
Observation Peak. The Trall then proceeds
on to Donomore Pags and crosses the Cregon-
California State boundary 134 miles east of
Donomore Peakt.

The Pacific Crest Trall crosses private prop-
erty in the following deseribed sections o
the State of Oregon:

WILLAMETTE MERIDIAN

Township

Range Section

1Zand 13,

36, 32 and 34,

.. 23, %4, %6 and 30,

19, 20, 28, 29, 33, 3¢ and 36.
i3

11714021, W, B and

L 2, 0B, 26 and 38,
atid JE.
L 3rand &,

CALIFOANTA

The Pacific Crest Trall crosses southwesi~
erly into the State of Californin generally
following the boundary between the Klamath
and Rogue River Natlonal Porests, goes by
Donomore Meadows, corossing Donomore
Creek, and crosses the ridge hetween Wards
Fork Cresk snd West Fork of Beaver Creek.
goes near Bearground Spring and passes by
Big Rock ¢ Mud Springs. and southerly to
Alwx Hole. The Trail then swings wesierly
past Condrey Mountain to Reeves Ranch
Bprings.

From Resves Ranch Springs, it follows the

crest of the Siskiyou Mouniains in a west~
erly direction, crosses to gap helow White
Mountain, and continues to Cook and Grzen

Pass, hefore climbing to the saddle above |

Fk Lake. It then dips Inte Lily Ped Lake
below Red Butte, swings scuthwest around
Kangaroo Mountain and turns south leaving
the Rogue Hiver Wational Porest. It proceeds
down Devils Bidge over Upper, Middle, and
Lower Devils Mountain on the Klamath Na-
ttonal Forest to the end of the ridge above
the Kilamath River. The Trall Ioliows
Portuguese Creek to the Klamath River High-
wiY, State Route 96,

The Trail crosses the Klamath River on 8
trail bridge at the mouth of Portuguese Creek
and continues southessierly scross the face
of Evans Mountain to West Grider and Grider
Creeks and then turns south up Grider and
CIff Valley Creeks to the boundary of Mar-
ble Mountain Wilderness near the asddle
south of Huckleberry Mountain.

It then proceeds into the Marble Moun-
taln Wilderness along PBig Ridge, the main
divide between the Scott River and the
Klamath River. passing Bear Lake, Tk
Lake, Kings Castle, Paradise Lake, Black
Mountain, and Marble Valley The location
continues southeasterly along the divide
passing above Sky High Valley, Red Rock
Valley, Wooley Creek, Cliff Laks, Kidder Lake,
Timothy Guich, and into Shelly Meadow.
It ¢ontinues southeasterly along the ridge
up Pointers Guich, crosses Razor Ridge,
passés through the hesdwaters of Big Creek,
Ml Creek, North Russlan Creek, and leaves
the Marble Mountain Wilderness and crosses
the Etnz couniy road at BEins Summit.

The route proceeds southerly along the
Scott-Salmon Divide above Ruffey Lake,
Meeks Meadow, and Taylor Lakxe toc Paynes
Lake an continues through the Lipstick Lake-
Music Creek saddie, the head of Music Creek,
the Music-South Russian saddie below
Statue Lake and up Souih Russlan Cresk
along the main divide, below Russtan Feak
and Bingham Lake, to the Jackson Lake
saddle at the head of Bouth Russian Creek.
From ahove Jackson Lake, it continues into
the Jackson Creek-Trail Creek saddle, and
proceeds southerly and southeasterly on thed
Trall Cresk and Carter Meadow side of the
main divide to the Carter Meadow Summit.

The Trsil proceeds southwesterly along the
main divide between the Scott and
Rivers, goes through the Ssimon-Trinttd
Alps Primitive Area for s short way passing
under Hidden Lake and proceeds southerly
to the divide where it leaves the Elamath
National Forest snd enters the Bhasta-
Trimisy National Forest and the Salmon-
Trinity Alps Primitive Ares. From the bound-
ary of the Primitive Area, it heads southerly
into the North Fork of Coffee Creek where it
turns to & generally northeast direction
traversing the upper portions of Salcon
Creek and Granite Creek drainages. The
iocation preses srourd Eagle Peak, conlinues
across the headwsaters of Eagle Creek and
procesds bo She saddile above Big Mazshy
Take Uondinuing, the Trail passes abive
Mesgiito Lake, past Biack Rock and edaves
the Saimon-Trinity Alps Primitive Ares i
Miller Creek southwest of Beott Mountain
Summit. The route ocontinues fo Sectd
wMountein Summit whers 13 coosses Sials
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Highway 3 and swings southerly around Scott
Mountain, passes for & short way through
the Klamath Nationsl Forest then back into
the head of Little Trinity River where it
swings easterly through Robbers Meadow and
above Bull Lake. The route turns north-
easterly erossing Chilcoot Creek to Cement
Bluff and crosses High Camp Creek. It then
turns southwesterly to Deadfall Lakes and
continues through the saddle between Toad
Lake and Poreupine Yake The Trail crosses
over White Ridge and proceeds southward to
Gunboot Lake. At ihe saddle above Upper
CHf Lake, it heads east along the ridge

* just south of Devils Pocket. Here the Trafl
swings northeast passing jJust sbove Littie
Castie Lake and heads southeast into Castle
Crags, goes through a part of Castle Crags
State Park, and crosses Interstate 5 by way

* of a pedestrian undercrossing near the town
of Castle Orags.

The Pacific Crest Trail then ascends south-
easterly to cross the summit of Girard Ridge,
descends and crosses Squaw Valley Creek by
a foot bridge and continues east to Traugh
Creek, descends near Skank H1I and crosses
Lake McCloud Dam, Tt next sscends easterly
to Grizzly Peak, then descends down the
ridge to Pigeon Hill and south of Btar City
Meadow and continues on the ridge top o
Mushroom Rock and Bartle Gap. The Trafl
turns southerly on the high ridge to Red
Mountain and then descends southessterly
o cross Rock Creek. 1t descends gently across
the forested fiats to Screwdriver Creck where
it jeins the north rim of the Pit River drain-
age. crosses Rock Creek again and continues
to Pit River and Lake Britton st Pit River
Dam Number 2.

After crossing the dam at Lake Britton
the Pacific Crest Trafl passes through
MeArthur-Burney Falls State Park where 1t
croases State Highway 89, leaves the park and
the Shastn WNatlonal Forest, crosses State
Highway 299 at Hat Cresk, and continues
southeast to the Lassen Nationai Forest west
of Sixmile Hill,

As the Trall enters the Lassen National
Forest 1t turns east through Lava heds to the
Hat Creek Rim, turns southvard along the
rim, goes past Hat Creek Rim Lookout to
Smekey Cabin, crosses State Highway 44 and
the Rim, passes through Iavs beds to Bunch
Grass Meadow, sircles west around Bridger
Mountain, where it enters the Lassen Vol-
canic Nationsl Park near Badger Flat, The
Trall proceeds easterly to Emigrant Lake, then
southerly t0 Fairfield Peak, skirts the edge of
Lower Twin Lake and Swan Lake, turns
southwesterly down Grassy Swale to Corral
Meadow, continues south acrosy Flatiron
Ridge and descends near Drakesbad to
Warner Valley Campground. The route passes
west of Terminsl Ceyser angd leaves the
Lasten Voleanic National Park near Little
Willow Lake to again enter the Lassen Na~-
tional Forest. Crossing s fork of Willow Creek
it then goes down the ridge to Domingo
Springs Campground where it crosses the
county road. It crosses the North Fork of the
Faather River and proceeds west of North
Stover Mountain, crosses State Highway 38
near Soidier Meadow and climbs to the rpain
ridge hetween the North Fork of the Fagther
River and Deer Oreek passing east and south
of Butt Mountain. The Trall continues on the
maln ridge past Robbers Roost and CIO8585 o
forest road at Humboldt Sumumit. It then
g0es easterly. turns southerly, passes by Him-
bug Summit, Milkhouse Fat and Sunflower
Flat to the head of Chips Creek, and turns
east down Chipg Creek to leave the Lassen
Natlonsl Forest and enter the Plumsas Nga-
‘tional Forest. Continuing down Chips Creek
the route crosses the Neorth Pork of the
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Peather River and State Highway 70 st
Belden.

The Pacific Crest Trall zig zags southeast-
erly, passing Three Lakes, Mt. Pleasant and
Spanish Peak to Bucks Summit. Then it
swings southwesterly by Me¥ariand Creek
and turns southeasterly to Lockout Rock
and crosses the Middle Fork of the Feather
River at Shermsn Bar and continues up
Onlon Valley Creek and Dogwood Creek to
Fowler Peak.

The Trail continues easterly passing Chim-
ney Rock. At Pilot Peak, it twrns southeast
erly on Bunker Hill Ridge and passes north of
Mt Etna and Staffa Pesk, drops into the
West Branch Neison Oreek, following up the
creel and climbs to the ridge between Bear-
trap and Gibralter Mountains, Prom Glbral-
ter Mountain, the Trail meanders to the sast
back and forth from the Plumas National
Forest to the Tahoe Nsational Forest to The
A Tree before continuing southeasterly to
Spencer Lakes and the Lakes Basin. The Tealt
eontinues past Summit Lake, where it leaves
the Plumas Nationa! Forest and enters the
Tahoe Nationsl PForest, next passing Deer
Lake, Packer Laker, and Tamarack Lakes In
the Tahoe National Porest the Trall wanders
to the east passing Upper and Lower Bardine
Lakes and at the campground turns south to
cross the North Yuba River just east of Sterra
City. The route passes the falls in Haypress
Creek, follows up Milton Creek and crosses
into the Yubae River drainage, passes along
the ridge east of Jackson Meadow Reservolr,
swings east to Bear Vailey and drops to Whaite
Rock Creek. Tt croases Paradise Valley, swings
west around Basin Peak to Round Valley and
Castle Pass and follows Andesite Ridge to
Interstate 80, and then crosses Boreal Ridge
to arrive at Ponner Pass.

From Donner Pass the Pacific Crest Trail
switch baek to Donner Peak, skirts Mt.
Judah, Mt. Lincoln, Anderson Peak and
Tinker Knob, passes by Mountain Meadow
Leke, goey east of Granite Chief Mountain
and d wds around Sq Peak through
Whiskey Creek to the Pive Lakes ares. The
Trail climbs to the ridge west of Lake Tahoe
and goes over Ward Peak, to the west of Twin
Pasks, and cireles south around Barker Peak
to Barker Pass and Meadow and leaves the
Tahoe National Forest and enters the Eido.
rado National Forest at Miller Creek, a tribu.
tary of the Rubicon River. The route proceeds
southeasterly, pessing west of Sourdough
Hill and Lost Corner Mountain where it
enters the Desolation Wilderness. It proceeds
to the esst of Middie Mountsin and passes
around Middle Velma Lake, Upper Velma
Lake, Fontanillis Lake to Dicks TLake. It
crosses Dicks Pass and continues west of Gil«
more Lake, swings southwesterly to Susie
Lake and Heather Lake and passes along the
east shore of Lake Alohs. It then goes south-
easterly past Haypress Meadow and leaves
the Desoclation Wilderness west of Upper
Echo Lake, passes along the east side of
Upper and Lower Echo Lake and crosses
U.8. Highway 50 st Eeho Summit. From Echo
Summit the Pacific Crest Trail goes south-
westerly to Benwood Meadow and Bryan
Meadow, crosses the Upper Truckee River
and continues to Carson Pass where it crosges
Stats Highway 88. It follows the divide be-
tween the Eldorado National Forest and the
Toiyabe Nations! Porest and proceeds east
of Winnemucea lLake, west of Lost Lakes,
goes over The Nipple, goes by Heilhole Lake to
Upper and Lower Sunset Lakes, turns north-
easterly to Raymond lake and then 2ig-
2&gs southerly across Pennsylvania Cresk to
the west of Upper Kinney Lake and to Ebbetts
Pass where it crosses Stete Highway 4, Prom
Epbetts Puss the Pacific Crest Tradl follows
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the divide hetween the Toiyabe and Stanis-
jaus National Forests past Noble Lake under
Tryon Peak. past Asa Lake, crosses the head-
waters of Wolf Creelt and passes to the eastf
of Disaster Peak, west of Boulder Peak,
through the headwaters of Boulder Creek
erossing the ridge and dropping southeasterly
into tie East Fork of the Carson River ap-
proximately halfway up White Canyon. It
continues up the bot{om of White Canyon to
the pass between White Canyon and Wolf
Creek, passes Wolf Creek ILake and upper
Wolf Creek, then turn southwesterly into
Sonora Pass and crosses State Highway 108,
The Trail stays on the east side of the ridge
on a mostly southerly route by Leavitt Lake,
ciimbs around 8ki Lake, follows tha ridge to
& crossing of Eennedy Canyon end gains
altitude south of Kennedy Canyon following
West Walker River. Tt turns southeasterly and
traverses east of Cinko Leke to Dorothy Lake
Trail at Cascade Creek, turns southwesterly,
passing Lake Harriet and Stella Lake and to
Dorothy Lake Puss where It leaves the Tolyabe
National Porest and enters Yosemite National
Park.

In Yosemite National Park, the Pacific
Crest Trall continues southwesterly west of
Dorothy Lake and down Falls Creek passing
to the east of Bigelow Peak through Grace
Meadow and continuing on to Wimsa Lake.
It then turns southeasterly crogsing over
Balley Ridge inte Tilden Canyon Creek and
nroceeds over Macomb Ridge to StubbleSeld
Canyon and Kerrick Canyon where the Trafl
swings east up Rancheris Creek and climbs
to Seavey Pass. From Seavey Pass the Trail
heads southwesterly, passing close to Plute
Mountain where it again swings southeasterly
to Benson Lake and Murdock Lake and passes
north of Volunteer Peak. It then climbs to
Benson Pass and descends along Wilson Creek
to Matterhorn Canyon, then climbs soatherly
to Miller Lake, drops into Virginia Oanyon
and proceeds southwesterly to Cold Canyon,
passing east of Cold Mountain. At Glen Aulin,
the Trafl turns southeasterly and goes past
Tuolumne Falls, Tuohumne Meadow and the
ranger station where 11 crosses the Tioge Pass
Highway. It continves up Lyell Canyon, cross-
ing freland Creek and passing Potter Point,
crosses Lyell Fork above Maclure Creek and
ascends to Donohue Pass where it leaves Yoo
semiie National Park and enters Minarets
Wilderniess on the Inyo Nations] Forest.

In the Minarets Wilderness the Pacific
Crest Trail crosses Rush Creek west of Waugh
Lake and ascends to Island Pass, drops to
Thousand Island Lake and swings easterly
near Emerald Lake, Badger Lake and Summit
Lake before heading southessterly to the
boundary south of San Joaquin Mountsin
Wwhere it leaves the Minarets Wilderness.
Continuing in the Inyo National Porest the
Tradl goes to Agnew Meadows and turns
southerly passing Starkweather Lake, Pumice
Flat and Minaret Falls and passes over the
Northeastern portion of the Devils Postpile
National Monument. It continues south-
easterly to Rainbow Fulls, crosses and cone
tYnues up Boundary Creek before climbing
out north arcund Red Cones, to enter the
John Muir Wilderness st Orater Meadows,

Continuing in the wilderness the Trail
crosses into the Sierra Nationsl Forest just
south of Upper Crater Meadow. Tt crosses
Deer Creek at Deer Meadows and turns east-
erly to Purple Lake, then resumes its south-
erly direction past Lake Virgina. Lake of the
lone Indian, snd Warrior Lake and climbs
o Bilver Pass. It then drops down to Silver
Pass Lake and follows Siiver Pass Creek to
Pocket Meadow and follows North Fork to
Quall Meadow where it crosses Mono Cresk,
I% passes to the esst of Lake Thomas A Edi-
son. paszer Kip Camp, follows up Bear Oreek
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crossing Hilgard Creek and, continuing by
Rosemsarie Meadow, passes Marshall Lake and
then ascends through Selden Pase. It con-
tinues by Heart Lake, Sally Heves Lakes,
swings easterly up the Joaguin River and
crosses Plute Creek where it lesves the Slerra
Natlonal Porest and John Mulr Wilderness
and enters the Kings Canyon Natlonal Park.
In Kings Canyon National Park the Pacific
Crest Trall goes scutheasterly up the Joaquin
River crossing the Goddard Canyon Bridge
and, continuing up Evolution Creek by Evo-
Tation Meadow, MoClure Meadow, Colby
Meadow, and Bvolution lake, then turns
southerly. passing west of Mi Spencer and
Sapphire Lake, Wanda Lake and other lakes
in Evolution Basin, where lg swings easterly,
climbing to Muir Pass. It then drops past
Helen Lake and follows down the Middle
Fork of Kings River past Big Pete Mesdow,
Iittle Peie Meadow and through Le Conte
Cenyon to Grouse Mendow. It then swings
easterly up Palisade Creek by Dear Merdow
te Pallsade Lakes. The Trail turns southerly
slimbing to Mather Pass and, passing through
Upper Basin, crosses the South Fork of the
Kings River and goes to Lake Mariorie where
it ascends to Pinchot Pass west of Mt Wynne.
Tt turns easterly toward Mi. Perking, then
swings southwesterly passing west of Twin
Lakes and Mt. Cedric Wright, follows down
Wooxds Creek to the junctitn with the South
Fork, At the crossing of Woods Creek, the
route turns southwesterly and follows up the
Scouth Fork passing Baxter Creek and con-
tinuing te the lakes east of Fin Dome. It
Crogses between the Ree Lakes and heads
southwesterly azcending over (Hen Pass, goes
west of Bullirog Lake, follows Bubbs Creek
through WVidette Meadow, west of Center
Peak, and reaches the divide at Forester Pasg
where the irail lesves EKings Canyon Na-
tional Park and enters Sequols Nationat Park.
In Sequoia National Park the Pacific Crest
Trall passes to the east of Caltech Peak, goes
by several mountain lakes and crosses Tyn-
dali Creek, passes west of Tawny Point and
Boes over Bighorn Platesu, crosses Wright
Créek and Wallace Creek and continues to
Sandy Meadows. At this potnt Mount Whitney
s apout 4 miles to the east. The Traif crosses
Whitney Creek, goes through Guyot ¥lat and
swings scuthessterly and crosses Rock Creek
;::d cl’im;:u‘s :‘o Siberian Pass where it leaves
Lithied ational Park and ente
National Forest. TS the Inyo
In the Inyo National Forest the Trail fra-
verses the south side of Clrque Peak to
Chicken Spring Lake, and climbs to Cotton-
wood Pass, It then drops down to Polson
Meadow and swings essterly over Trail Peak
attd goes to Mulkey Pass At Duteh Meadow,
it hieads southerly, crosses the hesdwaters of
Ash Creek, zigzass slong the ridge between
Eern River and Owens Valley crossing Death
Canyon. t0 Buck Mesdow west of Olanche
Pegk. Next. passing Big Brush Mesdow and
Little Brush Meadow, the Trail swings down
Cow Canyon passing east of Anderson Point
and it enters the Seauoin National Forest as
it crosses the South Fork of the Kern River.
From the South Pork of the Kern River,
the Pacifie Crest Trall route condinves in the
SBequoia Natlonal Forest past Beck Meadows
following Crag Creek to Clover Mesdows and
then along thie South Fork of the Kern River,
passes Kennedy Mendows, goss for a short
way cutside the Ssquoia National Forest and
then reenters, passes Rockhouse Basin where
H leaves the Sequola Natfonal Porest and
enters 4 Bureau of Land Mansgement unit.
It then crosses Chimney Creek and continues
southeasterly siaying on the ridge above
Spanish Needle Creek. It passes west of Owenis
Pear and orosses the hend of Inden Wells
Taovon, e westerly by Moytis Besk and
srosses Highway (78 at Walker Pass snd back
into the Sedquois National Forest The Trail
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pusses north of Melvers Spring and east of
Horse Spring. Tt then leaves the Sequois Na-
tionat Forest at Bird Spring Puss and travels
through & Bureau of Land Management unit
along the ridge tops and goes between Finyon
Mountain and Gold Peak. Then It turns wes-
teriy into the Plute Mountains. It reenters
the Sequols National Forest passing Landers
Meadow and turns southerly past Mace
Msadow and Thornton Meadow and leaves
the Sequola Nationsl Forest and enters a
Hureau of Land Managemeni unit. ¢ con-
tinues slong the ridge tops past Weldon Peak,
the head of Back Canyon and Indian Oreek
and goes east of Cache Peak and on to Teha-
chapt Pass where it crosses State Highway
58 at the Cameron Rosd Interchange leaving
the Bureau of Land Manasgement unit,

From State Highway 58 and Tehachapi
Pass, the Pacific Crest Trall turns southwest-
erly through the Ei Tejon Ranch, follows
Camercn Creek and Oak Creek and climbs
into the Tehachapl Mountains, passing to the
south of Double Mountain, switch backs into
Cottonwood Creek, crosses Cottonwood Creek
road and ciimbs to Liebre Twins. It continues
southwesterly on the ridge between Little
Oak Cresk and ¥l Paso Creek. Staying on the
ridge, the Trail passes Marble Springs Can-
yon. It continues along the ridge of the Teha-
chapt Mountains between Beartrap Canyon
and Sycamore Canyon to the head of Cotion-
wood Canyon. The Trail turns southeasterly
down Cottonwood Canyonn to the Kern
County-Los Angeles County line, It then
turng southerly to Quail Lake and the San
Andreas Rift Zone and enters the Angeles
National Forest to the east of Bald Mountain.

Tt then passes on the sest side of West
Liebre Lookout and winds along the ridge of
the Liebre Mountains easterly by radio tower
between Bear Canyon and Cow Spring Can-
von. It goes above Pratt Canyon io North
Fork and then goes over Sawmill Mountain,
passing to the northesst of Burnt Peak. It
crosses the upper Bhake Canyon and stays
on the ridge sbove Steiner Canyon and

and enters the San Bernardino Nattonal For-
est about 1 mile west of Wright Mountain.
It then winds around the north side of
Wright Mountaln and goes down Blue Ridge,
passes (obblers Knob and continues along
Upper Lytle Creek Ridge to Lost Lake It
turns hortherly, runs below the crest aud
crosses under Interstate 15 through a Col-
crete box culvert.

The Pacific Crest Trali then heads north-
erly to upper Crowder Canyon, then turns
essterly lo the main saddie scutheast of
Cleghotn Mountain, The Trail continues
down Cleghorn Ridge, crosses Biate Highway
148 and paraliels Summit Valley, runs along
the south bank of the Mojave River and
issves the San Bernardino National Forest.
Tt follows the Mojave River in Summit Valley
for sbout 5 miles und resnters the San
Bernardino National Forest northwest of The
Pinnacle. The route continues up Deep Creek
past Hot Spring and Willow Creek and west
of Devils Hole to Little Bear Creek. It then
turns easterly runniog along Holcomb Creek
to Greenlead Creek. It continues essterly,
north of Little Bear Pesk, arcund the scuth
side of Delamar Mountain, runs along the
ridge separating Big Sear Lake and Holeomb
Valley, and swings around the north stde of
Rertha Peak and into Van Dusen Canyon.
From Van Dusen Canyon, the Trall runs
northeasterly arcund the north side of Gold
Mountain. It turns southeasterly along Nei-
son Ridge. crosses State Highwsy 18 end
continues to Arrastre Creek in Balky Horse
Canyon and over Onyx Summit, befors it
descends to Hart Har State Park, and goes
over Coon Creek Jumpoff and the head-
waters of Heart Bar Creek. It leaves Hart Bar
State Park at the hesd of the North Fork of
Mission Creek, continues a short way down
the creek and leaves the San Barnardino Na-
tional Forest and enters a Bureau of Land
Management Unit. It continues down North
Fork of Mission Creek passing Forks Springs
and Cat Claw Plat and across the Middle Fork
Whitewater River ang past Whitewater Fish
Hatchery to I te 10 at Whitewater. It

Abrams Canyon. It crosses Eii h Lake
Canyon and stays on the ridge east of Grass
Mountain. The Trall swings southwesterly
around Grass Mountain and then continues
east to the San Francisquito Station. From
she San Franeisquito Station, the Trail zig-
zags southessterly past Green Valley and
crosses Spunky Canyon, continues to Bouguet
Canyon and then goes across Martindale
Canyon and Mint Canyon snd leaves the
Angeles National Porest. The route heads
southeasterly through private lend, crossing
Letteau Canyon, goes by Summli, crosses
Antelope Valley Freeway and corosses Hash-
mere Canyon before passing east of Parker
Mountain where the Truil swings east across
Soledad Canyon and again into the Angeles
National Forest. It then proceeds southerly
crossing Arassite Canyon and reaches Mt
Giesson where 1t turns easterly on the ridge,
passing Hucket and Shack {riangulation sts-
tions to Mill Creek Summit where it crosges
Forest Highway 55 The Trall follows the
ridge above Santiago Canyon, passes Sheep
Camp  Springs and goes asround Pacificc
Mountain on the north side, past Fountain-
nead Springs and Pinyen Plats to Three
Points. Then 1& continues past Winston
Springs to Winston Peak and follows Copper
Canyon to Rattlesnake Springs. It drops info
Cedar Springs and iouches the Ssn Gabriel
Wilderness hefore passing along the south
side of Mt. Williamson, It then turns through
Isiip Saddle, and continues to Winds Springs,
Little Jirnmy Camp and Big Clenags Springs
and passss northeasterly between Mt Hawk~
ins and Throop Peak, over Mt. Burnham and
e Baden-Powsll, tontinues o Vinvent Hap
and Grassy Holiow, over Inspivation Paind
and aiong Blue Ridge o the boundary, whers
the Trail leaves the Angeles Natjona! Forest

T —— LR e AR ALY

p under I 10, Southern Pacific
Bailrosd and State Highwsy 111, and heads
into the Snow Creek Drainage. where it again
enters the 8an Bernardino National Forest
and about a mile farther enters the San
Jacinto Wilderness.

From Snow Creek, the Pacific Crest Trail
zigzags in and out of the San Jacinto Wilder.
ness and the Biack Mountain Scenlc Ares,
passes Castel Rock and enters the Mt. Ban
Jacinte State Park. It passes through Mt. San
Jacinto State Park, going west of San Jacinto
Peak, through Little Round Valley and West
of Marion Mountain, and swings into Straw-
berry Cienegs where it leaves Mt. S8an Jaclnto
State Park. It reenters the San Jacinto
Wilderness, passes through Tahquiis Valiey,
and goes through the saddle esst of
Tashrutty Pesk. It continues down the height
of land called Desert Divide Ridge, goes past
Southwell Peak and Antsell Rock, Jeaves the
Wwilderness at Apachi Peak, passes Spitier
Peak where it leaves the San Bernarding
Nattonal Forest for a couple of miles, re-
anters the Nutional Forest and continves
over Palm View Peak. through Little Desert,
past Pyramid Peak and Lion Peak, and con-
tinues to & saddle at the hesd of FPenrod
Canyon where ii leaves the Desert Bivide
Ridge.

The Trall runs down the ridge separating
Penrod Canyon and Buil Canyon and con-
tinues to & crossing of State Highway T4 It
then runs southwesterly to the forest bound.-
ary and leaves the San Bernardino National
Forest.

The Trall passes through Burnt Valley,
srosses Hamilton Oreel and enters & Buresu
of Land Maosgemient Unlt 1Y then runs
along the top of Table Mountain, crosses
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Nance Oanyon, turns west up Tule Canyon
for about & miles and leaves the Bureau of
Land Management Unit, It enters Anza Bor-
rego Desert State Park, traverses the east
side of Combs Peak on Bucksnort Mountain
and then enters the Cleveland Natlonai
Forest.

The 'Trail continues, passing through the
nead of San Luis Rey River, down Agqua
Caliente Creek, and leaves the Cleveland
National Forest, and goes on to cross State
Highway 79 at the bridge west of Warner
Springs. It erosses State Highway 70 again
near the Warner Union School. Continuing,
it crosses San Ysidro Creek and Buens Vists
Creek, climbs Voleano Mountain, passes Cate
fish Springs. Ferguson Flat and enters a 3u-
reau of Land Management Unit as it de-
scends inte Banner Capyon, where i crosses
State Highwsy 78. As it passes through this
unit the Trall stays on the ridge west of
Chariot Canyon, than for several miles sig-
zags in and out of Anza Borrego Desert State
Park esst of Cuyamsacs Reservolr and finally
traverses & ridge in the Btate Park east of
Rattleanake Valley and leaves the park and
unit af the head of Cottonwood Canyon and
enters the Cleveland Nationsl Forest.

The Trall turns east to Garnet Pesk and
follows the desert rim in s southeasterly i~
rection on the easterm edge of the Laguns
Recrestion Aren, passing by Monument Peak,
Stephenson Peak, Desert View picnic area
and Burnt Rancheris, erosses La Pogta Creek,
goes by Lower Morris Meadow, through Troy
Flat, follows Fred Canyon to Kitchen Creek
before crossing under Interstate 8 at Kitchen
Creek. The Trali then paralisls Cettonwood
Creek for about 2 miles, passes between
Morenz Village and Morena Reservolir, leaving
the Cleveland National Forest at Hauser
Canyon and enters & Bureau of Land Manage-
ment Untt.

It goes through the Haussr Mountaing,
crosses State Highway 94 west of Bell Valley
and ends at the Mexican bhorder about 21g
miles erst of Yecate, approximately one-hal!
mile east of Monument 243 on the Mexican
border.

The Pacific Crest Trafl crosses private
property in the following described lands in
the State of Californis,

NOTICES 2837
MOUNT DIABLO BMERIDIAN SAN BERNARDING MERIDIAN—Ontinued
Township Range Segtion Township Range Seotion
31, 35 and 36,
.28, 33

a1,
2, 3,11, 32 and 13,
snd 30.

17, 18, 20, 21 anid 28,
2.

29, 31 snd 32,
. 30 and 31.
- 34,

!S.l and 16,
. 5andil.
i
8, 4,10, 15, 22, 26, 27 gnd 35.
30.
. 1and13.
.7, 17,9, 33 and 35,
. 11 and 13,
7,17, 21, 27 und 38,
11,
11, 23, and 23,
8, 17, 26, 71 and 23.

. 7,18, 19, 723 and 35,
7,17, 2 and 31,

.12

&, & 9, 16and 22,
12, 14, 315, 18, 17 and 38,
mégzz, B, %, 0, Rand

7 and 18,
3,5, 11 and i4.
12 and 31,

11, 23 aad 36,
3.5.13,17,19, % and %,

Gand 7.

13, 28, 27 and 35.

14, 18, 23, 27, 31 and 33,
2andd.

S 11,13, 804 2

19, 30 and 31,
. 8,17, 20, 21 and 29,
5and 7

Is, 3, 24, %5, 26, 35 and 36.

BAN BERNARDING MERIDIAN

Pawnship Range Section

3 North....... I Bast.__.... 36.
Tih 2E

5 North.__
11 North.

1l Norih.
10 North......

7 North....

. 19, 30,31 and 32,

- 8,4,58,7and 8,

SN 24, 25, 26, 34 and 35.
24

. 3,8,15, 2 and 33.
- 22, 27 and 35,
. 11, 14, 21, 22, 23, 28 and

. 2 and 25,

5.
. 36,

3.

21,

3,9,20, 2and 33,

3,15, 1% and .
. 18, 30 and 33,
eeeeans 8,7,8,16, 17,20, 21, 28,
32and 33.
- 4, 15, 23, 28 and 35.
. 38.
- 15, 21 and 22,
- 25

. 32 and 33,
. - 4,8, 18and 19,
15 Seuth...... 6 Bast._.... 18 and 18,
Rancho S&n Jose Del Valle.

Rancho Ls Lisbre Spanish Grant,
Santa Ysabel Indlan Reservation.
Cuyamsacs Rancho,

Russgir P. McRoREY,
Acting Deputy Chief,
National Forest System.

Janpary 19, 1873,
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Comment Letter G2

TED STy
& ",

o %
; Sl"‘ﬁ 3 UNITED STATES ENVIRONMENTAL PROTECTION AGENGCY
%, o REGION IX
e pon® 75 Hawthorne Street
San Francisco, CA 94105-3801
JUL 14 BRS FISH AND WALDUFE
SERVICE
Ms., Mary Grim 2 o 700
Section 10 Program Coordinator
U.S. Fish and Wildlife Service RECEIVED
2800 Cottage Way, W-2605 VENTURR, CR

Sacramento, CA 95825

Subject: Draft Envirommental Impact Statement (DEIS) for the Tehachapi Upland Multi-Species
Habitat Conservation Plan, Kern and Los Angeles Cournties, CA (CEQ # 20090011}

Dear Ms. Grim:

The U.S. Environmental Protection Agency (EPAY has reviewed the DEIS for the
Tehachapi Upland Multi-Species Habitat Conservation Plan (HCP) pursuant to the National
Environmental Policy Act (NEPA), Council on Environmental Quality (CEQ) regulations (40
CFR Parts 1500-1508), and our NEPA review authority under Section 309 of the Clean Air Act. —G 2-1
Our comments were also prepared under the authority of, and in accordance with, the provisicns
of the Federal Guidelines {Guidelines) promulgated at 40 CFR 230 under Section 404{b)(1) of
the Clean Water Act (CWA). Our detailed comments are enclosed.

The EPA acknowledges the intent of the Tejon Ranch Conservancy {TRC) and the U.S.
Fish and Wildlife Service {Service) to develop an HCP in response to TRCs application. for an
incidental take permit (ITP) for the twenty-seven propesad covered spacies. We recognize that _G 2_2
an HCP can result in more holistic, regional approaches to conservation of the covered species
and their habitats and generally find them preferable to piece-meal, project-by-project
permitting. —

The above notwithstanding, we have rated the DEIS EC-2, Environmental Concerns -
Insufficient Information (see atrached “Summary of the EPA Rating System™) due to several
concerns with potential immpacts to covered species and habitats resulting from covered activities,
and with a lack of sufficient information in the DEIS. We are concermned that approximately 29 _G2'3a
acres of wetlands, riparian, and wash habitats have not been sufficiently described, and that
covered activities will have adverse impacts on these resources. We reconunend the FEIS
describe these habitats and demonstrate thart they have been avoided, consistent with the CWA —
Section 404{b}(1} Guidelinss. We also recommend additional analysis and discussion of water
supply and potential Impacts to covered species from potential ground and surface water impacts. _G2'3b

The EPA is very concerned with potential impéots to the highly sensitive population of
California condor that occupy the covered area and with the negative impacts from development _G2'4
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The EPA is very concerned with potential impacts to the highly sensitive population of
California condor that occupy the covered area and with the negative impacts from development
and human population in the currently undeveloped area. We recommend the FEIS include 2
discussion of alternatives that would further reduce these impacts. We also recommend the FEIS
include additional information regarding various impacts o other biclogical resources and
regarding conservation measures proposed as part of the HCP.

In addition, the EPA is providing recommendations for improving the air quality analysis,

for providing an appropriate assessment and disclosure of cumulative impacts and induced
growth from the proposed alternatives, as well as for transportation, and visual resources. We
also recommend the FEIS provide additicnal information deseribing the proposed aliernatives
and conservation lands, the purpose and need of the proposed project, and irreversible and
unavoidable impacts of the covered activities.

We appreciated the opportunity to review this DEIS. When the FEIS is published, please
send one hard copy to us at the address above (Mail Code: CED-2). If you have any questions,
please contact me at 415-972-3521, or contact Pani Amato, the lead reviewer for this praject.
Paul can be reached at 413-972-3847 or amato.paul(@epa gov,

Sincerely,

Kathleen M. Goforth, Manager
Environmental Review Office

Enclosures: Summary of EPA Rating System
EPA’s Detalled Corments

o
Mr. Steve Kirkland, U.S. Pish & Wildlife Service, Ventura Office

Mr. Aaron Allen, Branch Chief, U.S. Army Corps of Engineers

Ms, Bridget Supple, Central Valley Regional Water Quality Control Board

Dr. Jeffrey R. Single, Regional Manager, California Depariment of Fish & Game
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SUMMARY OF EPA RATING DEFINITIONS*

This rating svstern was developed a3 a means to summarize the U8, Environmental Protection Agency’s (EPA)
level of concem with 2 proposed action, The ratings are a combination of alphabetical categories for evaluation of
the énvironmental impacts of the proposal and numerical categories for svaluation of the adequacy of the
Environmental Impact Statement (EIS).

ENVIRONMENTAL IMPACT OF THE ACTION

"LO' {Lack of Objections)
The EPA review has nof identified any porential environmental impacts requiring substantive changes to the
proposal.  The review may have disclosed opportunites for application of mitigation measures that could be
accomplished with no mors than minor changes to the proposal.

YEC (Environmental Concerns)
The EPA review has identified envirenmental impacss that should be avoided in order to fully protect the
environment. {orrective measures may require changes o the preferred alternative or application of mitigation
measures that can reduce the enviconmental impect. EPA would like to work with the lead agency to reduce these
impacts.

"EO (Enviraumental Obfections)
The BPA review has identified significant environmental tmgacts thar should be avoided in order to provide
adequate protection for the enviromment, Corrective measures may require substantial changss to the preferred
alterpative or consideration of some other project alternative {including the no action alternative or a new
alternative). EPA intends to work with the lsad agency to reduce these impacts,

“EU (Environmengally Unsatisfactory)
The EPA review has identified adverse environmental impacts that are of suificient magunitude that they are
unsatisfactory from the standpoint of publie health or welfare or environmental quality. EPA intends to work with
the Iead agency to reduce these impacts. If the potentally unsarisfactory bmpacts are not correstesd at the final BIS
stage, this proposeal will be recommended for referral (o the Council on Bovironmental Qualicy {CEQ).

ADEQUACY OF THE IMPACT STATEMENT

“Category 1" (Adequaie}
EPA believes the draft EIS adequately sets forth the environmental impact(s) of the preferred eltemative and thoss of
the alternatives reasenably available fo the project or action. Mo further analysis or data collection is necessary, but the
reviewer may suggest the addition of clanfying language or information.

"Category 2 {Tnsufficient Information}
The draft BIS doss pot contain sufficient information for EPA 1o fully assess environmental impacts that should be
gvotded in order to fully protect the environment, or the BPA reviewer has identdfied new reasonably available
alternatives that are within the spectrurm of alernatives andlysed in the draft EIS, which could reduce the
environmental impacts of the acticn. The identified additional information, data, analyses, or discussion should be
included in the final BIS.
“Category 3" (Inadequate}

EPA does not belisve that the draft EIS adequately assesses potentially significant environmental impacts of the
action, or the EPA reviewer has identifled new, reasonably available aliernatives that are outside of the spectrum of
alternatives analysed in the draft BIS, which shenld be analvsed in order to reduce the potentiglly significant
environmental impacts. EPA belisves that the identified additional information, data, analyses, or discussions are of
such a magnitude that they should have full public review at a draft stage. EPA does not believe that the draft EIS {s
adequate for the purposes of the NEPA and/or Section 309 review, and thus should be formally revised and made
available for public comment in 1 supplemental or revised draft EIS. On the basis of the potential significant impasis
involved, this proposal could be 2 candidate for referral 1o the CEQ.

*From BPA Manual 1640, Poloy and Proceduses for the Review of Pederal Actions Impacting the Envircrurent.
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ENVIRONMENTAL PROTECTION AGENCY'S DETAILED COMMENTS ON THE TERACHAP UPLANDS
MULTHSPECIES HABITAT CONSERVATION PLAN, KERN AND LA COUNTIES, CA, JULY 14, 20069

Waters of the U.5.

The DEIS lncks sufficient information lo determine potential direct, indivect, and cumulative
impacts gf the proposed profect to waters of the U.S, (waters) and to the covered species that
depend on these resources. Table 4.1F in the Biological Resources section of the DEIS provides
a summary of the effects of covered activities on vegetation communities, Including
approximately 29 acres of riparian, wetland, and swale habitat combined. Section 4.2 is
supposed to agsess potential environmental impacts of covered activities {0 water resources, and
does include a brief discussion of potential effects to wetlands, but it lacks clear and sufficient
detail to identify the location, type, quality, and any Clean Water Act jurisdiction of the 29 acres
listed in Table 4.1E. The DEIS also tacks sufficient information 1o determine to what extent
impacts to waters would be avoided, minimized and mitigated as required by Section 404(b)(1}
Guidelines of the Clean Water Act. Instead, the DEIS states that “...a comprehensive
jurisdictional delineation of wetlands ocourring within the Covered Lands has not been
conducted” and assumes compliance with federal, state, and local regulations will reduce impacts
to less than significant. Based on the information provided, it is unclear how the HCP coverad
activities would affect waters and the species that utilize these resources during their life cveles.

The EPA is also concerned that development of this proposal to issue an ITP for 29 acres of
potentially jurisdictional waters has not cccurred in close coordination with the ULS, Army Corps
of Engineers {Corps), the EFPA, Regional Water Quality Control Board (Regional Board), and
California Department of Fish and Game (CDFG), and that the TRC has not first demonstrated
adequate avoidance, minimization, and mitigation of impacts to waters. We understand that
future applications for fill of waters in the coversd lands will require the Corps to constlt with
the Service to ensure consistency with the HCP but we suggest the Service first demonstrate
avoidance of these waters before issuing an ITP.

Recommendations:

The FEIS should identify and describe specific drainages and wetlands that would be
affected by the covered activities and describe the extent of potential impacts {o these
resources and to species covered under the HCP.

The Service should coordinate with the Corps, EPA, Regional Board and CDFG prior to
issuing an ITP for riparian, wetland, and wash habitats. This coordination should include
a demonstration from the TRC that all impacts to waters have been avoided and
minimized to the maxinnun practicable extent and that unavoidable impacts will be
mitigated appropriately.

The Service should correct, in the FEIS, ervors from Section 4.2 of the DEIS.,
Recommendations:

Section 4.2.2.3 says that Section 3.1.2.1 describes swrface waters as “.. .primarily
ephemeral streams that flow for short periods of time following significant storm events.”

—G2-9
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This description is actually in Section 3.2.1.2 and if says that “streams and watercourses
within the Covered Lands are generally intermittent and sustain flows only after extended
wat periods or large storm events” (emphasis added). Ephemeral and intermittent
streams are differant hydrologic regimes that could suppert different species. The
Service should correct the section number that is referenced and olarify the type of
hydrologic regime it intends to refer to in the FEIR.

The description of the proposed MSHCP alternative in Section 4.2.3 says that

development would not cocur within the 166,523-acre area. This should be changed to
116,323 in the FEIS 1o be consigtent with other sections of the document.

Water Resources

The FEIS should provide additional information on water supply, potential impacts to ground
and surface waters and covered species, and water conservation measures for the proposed
development. The DEIS mentions that the Teion Castac Warer District would provide water to
the Teion Mountain Village (TMV) project but does not discuss the amount of water demand,
weter availability, nor potential direct, indirect nor cumulative impaets to covered species from
meeting those demands. The BEPA anticipates that the proposed TMV, which would include
residences, golf courses, and rasorts, would result in significant water demands that, if taken
from the local aguifer, could have 2 negative Impact on groundwater, surface drainage flows,
wetlands, and the covered spacies that depend on these resources,

Recommendation:

The FEIS should incinde 2 discussion of anticipated water demands of development that
would be covered under the ITP and the impacts of these demands on ground and surface
waters and covered spacies that depend on thern. The FEIS should describe water
conservation measures -- such as appropriste use of recycled water for landscaping and
industry; xeric landscaping; a water pricing structure that accurately reflects the
economic and environmental costs of water use; and water conservation education -- and
describe how such measures could reduce these impacts. We recoramend that water
conservation measures be considered as conditions of the HCP if they would reduce
impacts to ground and surface waters and covered spacies.

Riological Resources

The EPA is concerned with the potential impacts to Californiu condor as a result of covered
activities in the HCP,  We recognize the extent of the Tejon Ranch lands that would be placed
in conservation (up to 90 percent) as part of the Ranchwide Agreement and proposed project but
we remain concerned with the potential impacts that could occur to California condor due 1o the
development and cccupation of approximately 3,450 residential units and over half a million
square feet of commercial and support facility development in the 28,253 acre TMV Planning
Area- an area that falls largely within designated critical habitat and wholly within the range for
California condor. As stated in the DEIS, primary impacts to Californiz condors include loss of
foraging habitat, habitation to humayn structures and activities, risk of collision with artificial
stractures, mgestion of microtrash, and lead poisoning. Because of the near extinction of this

-
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species, the current population of only 35 individuals in Southemn California, and the ongeing
recovery efforts of the Service and other parties, we are concerned that implementation and
operation of this proposed resort development would negatively affect recovery of the California
condor.

Recommendation:

At a minimum, the Service and the TRC should copsider an altemative that excludes
development within designated California condor critical habitat. Such an alternative
could consider increasing density and concentrating any development closer to the
existing 15 corridor.

Prohibitions on feeding of bald eagles of Castac Lake and other activifies in open space should
be enforcenble, Table 2.0 dvoidance, Minimization and Mitigation Measwyres includes a
measure that would provide signage near Castac Lake and af comumercial and recreation areas
reminding users of prohibited activities in order to protect wildlife, While EPA supports signage
as a tool to protect wildlife, it is unclear whether these prohibitions will be enforceable and result
in any punitive actions.

Recommendation:

The FEIS should include a commitment that all prohibitions designed to protect wildlife
will be enforceable by law or local ordinance. This information should be included in
any signage.

The FELS showld clarify how installation of infrastruciure within open space is « mitigation
measure, Teable 2.0 dvoidance, Minimization and Mitigation Measures includes an action that
would install infrastructure within open space for recreational and educational support. The EPA
recognizes the potential benefits of educational features such as signage but it is less apparent
how recreational infrastructure would avoid, minimize or mitigate impacts from the proposed
project znd aid in the conservation of the covered species.

Recommendation:
The FEIS should further deseribe how installation of infrastructure in open space would
serve as an avoidance, minimization and/or mitigation measure for the covered species.

The FEIS should clarify the extent of vegetation disturbance that could result from
development covered by the propesed HCP, Page 4.1-29 of the DEIS states that the MSHCP
atternative would have 8,225 acres of permanent ground disturbance including 8,196 acres of
upland comumnunities and 29 acres of riparian/wetland. Table 2.3 reports 5,533 acres of
development disturbance {plus approximately 41 acres of commercial development) while page
4.1-36 siates that cumulative effects 1o other species would result in 5,082 acres of disturbance
from mountain residential and other urban-type development. Based on this informetion, it is
difficult to discern the extent of impacts to vegetation communities from the proposed project.

Recommendarion:
The FEIS should be clear about the extent of impacts to vegetation communities that
would be covered by the proposed HCP.

3
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The FEIS skould better identify potential mpacts to non-covered special-stafus species. Tage
4.1-32 states that ground disturbance from construction could impact non-covered special-status
species but that their presence and distribution are unknown at this time. Potential impacts to
special-status species that are not covered by the HCP should be described sufficiently in order
1o disclose the propesed project impacts. Presence and distribution of these species should be
better understood.

Recommendation:

The FEIS should provide sufficient information regarding the presence and distribution
of non-covered special-status species that could be affected by areas develaped as part of
the proposed project. If the Service determines that this information is not necessary in
order to dstermine potential impacts, then a clear and defensible explanation of this
reasoning should be provided in the FEIS.

The EPA is concerned with potenticl constraints io wildlife moveonf resulting from the

proposed covered activities. Section 4.1 of the DEIS describes enviropmental consequences to

hiological resources, including potential effects on wildlife movement and connectivity.

Wildlife movement in the ares around Castac Lake would be constraimed due to commercial and
_ residential developruent that is considered incompatible with wildlife movement. Aveidance and

mitigation measuras are not discussed for the various covered species that could be prevented

from accessing Castac Lake due to the TMV development.

The DEIS also discusses maintaining habitat linkages within and north of the TMV Planning
Area but only mentions direct linkage batween open space and the Interstate-3 (I-5) crossing
GVRCE, As discussed in the DEIS, several [-5 crossings were momitored with cameras,
including five directly west of the TMYV Planning Area. (GVRUS represents one of these
locations. The DEIS does not discuss how the remaining four known crossings would be
affected and whether mitigation measures under the HCP would maintain wildlife access to these
locations. It is also unapparent what the wildlife movement constraints will be going north and
south due 1o the proposed TMV and the proposed developments to the north and south that are
not part of the covered area

Recommendation: .

The FEIS should discuss the potential constraints to wildlife movement east to west and
north to south of the proposed TMV Planning Area including whether known [-3
crossings would be constrained and to what extent the HCP will avoid, minimize, and
mitigate potential negaiive effects of the TMV on wildlife movement,

The language describing the process for placing lands into conservation is confusing. On
page 4.1-37 the DEIS states that “upon initiation of construction of the TMV development, the
MSHCP Mitigation Lands shall be permanently protected by phased recordation of conservation
sasements or equivalent legal restrictions over the initial and remaining MSHCP Mitigation
Lands by the end of the permit term.” It is not clear at what rate the lands will be placed in
conservation and what is meant by “by the end of the permit term.” Based on this language, it
appears that [ands would be permanently protected by the end of the S0-year permit term. H this
4
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is the case, the FEIS should be explicit, The EPA would be concerned with delaying permanent
protection of conservation lands unless adequate interim protection measures could be assured
and enforced as a condition of the ITP,

Recommenduation.
The FEIS should describe the schedule for placing conservation lands into permanent
protection and clarify whether protection of any lards would be delayed.

Air Quality

The FEIS should include additional aiv quality information for the proposed project. The
following information, which is lacking in the DEIS air quality analysis, would aid the Service in
improving the analysis in the FEIS:

1. The FEIS skould specify whether the alternatives would conform to the State
Implementarion Plans (517 for National Ambient A Quality Standards (INAAQS) for
which the San Joaguin Valley Alr Basin and the Mojave Air Basin are in non-attainment.
A statement of general conformity is not required as part of an EIS under NEPA but this
information ig important for disclosure purposes.

o

The FEIS should describe specific air quality mitigation measures for the covered
activities. According to the DEES, construction of the proposed project would not result
in exceedances of annual significance thresholds for NAAQS for which the proposed
project zir basing are in nonattainment. Nevertheless, the FEIS should commit to
mitigation measures, such as best available control technelogies for diesel emissions, in
order to reduce impacts to aiv quality. The DEIS demonstrates that operational emissions
from the proposed project would greatly exceed annual significance thresholds for
reactive organic gasses (ROG), nitrogen dioxide (NOx), and particulate matter less than
or equal to len microns (PMig) in the San Joaquin Valley Alr Basin. Proposed mitigation
measures are ambiguous and limited to compliance with San Joaguin Valley Alr
Pollution Control Distriet fugitive dust rules and federal, state and local regulations {page
4.3-24). The FEIS should include and describe specific alr guality mitigation measures
and should demaonstrate how emissions would be reduced as a result,

3. The DEIS iacks any discussion of cumulalive impacts from proposed developments
mentioned in the document. Specifically, the DEIS states on page 4.1-19 that more
urban-type development is anticipated to ocour in the areas around the proposed project,
inchiding expansion of the LA and Bakersfield areas and projects such as Centennial,
Grapevine, and the Tejon Indusirial Complex. These projects should be considered as
potential sources of emissions that, in conjunction with the proposed project, could result
in cumulative impacts to air quality in the aix basins.

Cumulative Impacts

The DEIS does not sufficiently consider cumulative impacts from the proposed project nor
other alternatives. Section 4.1.2.4 Cunnelative Effects of No Action/No MSHCP Alternative
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appears to be the only section in the DEIS imended to address cumulative impacts. However,
this section - infended to address cumulative effects to biclogical resources -- disregards several
other developments in the valley and foothill areas outside the Tehachapi Mountains because
they are “characterized by biological resources different than the mountzin landscape resources
considered in the proposed MSHCP.” This rationale appears to state that none of the covered
species in the covered area have been, or will be, directly or indirectly affected by human
activities in the areas surrounding the covered area, including the areas designated as
development in Figure 1.2, Lacking sufficient justification, the EPA disagrees with this
approach,

The remainder of Section 4.0 Environmental Consequences lacks sufficlent discussion of
cumulative effects. Furthermore, it is not apparent why the remainder of the DEIS does not
include a section for cumulative effects on specific resources, There is no consideration of past,
present, and reasonably forseeable actions, which, when viewed with the proposed action, could
have cumulatively significant effects (40 CFR 1308.23(a)(2)).

Recommendation,

The FEIS shouid melude a detailed discussion of cumulative effects of each alternative,
in combination with past, present, and reasonably foreseeable actions. This discussion
should include an appropriate spatial and temporal scope and should clearly justify
whether landscapes outside the proposed covered area have, in the past, or currently
could, support covered species and their habitats. All resources should inciude a specific
discussion of cumulative impacts.

The FEIS should inciude a discussion of potential cumulative impacts {0 covered species due
to climate change. Cumulative impacts to covered species could occur over the 50-year permit
term. For example, changing climate could alter habitat conditions for covered species and result
in additional population reductions that were not accounted for when incidental take and
comservation measures for the covered activities were considered,

Recommendation:
The FEIS should discuss potsntial impacts of olimate to covered species and their
kabitats and whether the HCP has taken this into consideration.

Induced Growth

The EPA is concerned with potential impacts from induced growth that could occur as a result
of the propased project and with the lack of sufficient information in the DEIS to address
these concerns.  Scoping comments are summarized in the DEIS, including a request that
growth-inducing impacts from removing barriers to growth be considered. The DEIS states that
no specific growth-indueing impacts are included in the DEIS. The Council on Environmental
Quality (CEQ) NEPA Regulations state that environmental effects include indirect effects which
are causad by the action later in time or further in distance, such as induced growth and other
effects related to changes in land use patterns, population density or growth rate, and related
effects to natural systems (40 CFR 1508.8). We consider the proposed action of providing an
ITP for the proposed project to have the potential indirect effect of fnduced growth by removing

&
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a barrier to proposed development in a currently undeveloped area. We also consider the
potential impacts to air, water, and other natural resources to be potential impacts of induced
growth that could result.

Reconmendation:
The FEIS should adequately discuss the potential indirect effects of induced growth that
could result from the issuance of an ITF for the proposed project.

Transportation

The EPA is concerned with impacts related to iransportation for the propesed project. Based
on the DEIS, the proposed project would resuit in 111 miles of new roads, would eventually
corntribute to exceedances of the capacities of all highways considered, and would result in
operational on-road emissions that greatly exceed annual significance thresholds for non-
attaining NAAQS, The EPA considers these impacts to be, in part, a result of the isolated nature
of the proposed developments relative to existing metropolitan areas and public transportation.
For example, as described in the DEIS, the closest Amirak station is 30-45 miles away and
Metrolink is 55 miles away. Poteniial measures to reduce the above impacts include relocating
the proposed development closer w existing meirepolitan areas and public transportation that
feeds inio these areas; ncreasing the density, reducing the footprint, and concentrating
development along the 1-5 corrider; and committing to measures that will improve public
fransportation within the proposed developraent and to existing rail lines.

Recommendations.

The FEIS should consider whether coverage under the HCP should be limited to
development closer to existing metropolitan areas andfor existing rail transportation thai
serve these areas. Benefits to environmental resources, including air, water and covered
species that would result should be deseribed. .

The FEIS should expand the discussion of potential avoidance measures that could be
implemented 1o reduce impacts from new roads, such as increased density and a reduced
project footprint.

The FEIS should describe potential commitments to improve public transportation if the
proposed project werse io proceed.

Yisual Resources

P 4.6-5 The DEIS states that the proposed aliernative would have less than significant impacts on
visual resources, but lacks any discussion of significance criteria, snch as local building
ordinances, used to make this conciusion. The EPA is concerned that the analysis for visual
impacts underestimates the potential impacts of new developmenis on currently open space.

Recommendation:
The FEIS should include and describe eriteria used for determining the significance of
impacts from the proposed project on visual rezources,
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Alternatives

It is unclear why the covered area does not include the entirety of the Tejon Ranch and the
proposed development that would occur outside of the currently proposed covered area. As
described in the DEIS, the HCP covered area would include 141,886 acres of the 270,365 acre
Tejen Ranch. Itis not apparent to the EPA why the entirety of the Tejon Ranch is not considered
for coverage under the HCP, especially given the extent of proposed developmment in areas
outside the currently proposed covered area. It is assumed that covered species and their habitat
could ccour within areas of the Tejon Ranch that are not currently proposed for coverage, and
that they could receive greater protection if conservation measures proposed for the covered area
were applied throughout the Ranch.

Recommendation:

The FEIS should describe why a more comprehensive HCP was not prepared to address
the entire Tejon Ranch and the proposed covered activities that would occur beyond the
currently proposed covered area.

The DEIS does not describe what criteria would be used to determine whether to conserve the
additional 12,795 acres. The DEIS stefes that the Ranchwide Agreement provides for an optic .
to zcquire an additional 12,795 acres of conservation lands but does not describe what critena
must be met in order to exercise this option.

Recommendation:

The FEIS should identdfy what criteria would be used to determine whether the additional
12,795 zores of conservation lands would be acquired under the Ranchwids Agreement.
The likelihood that these criteria would be met would help disclose the potential extent of
conservation lends.

Purpose and Need

The FEIS should further discuss why there is a need 1o issue an ITP for the proposed action.
According 1o the DEIS, the purpose of the proposed action is to respond to TRC’s application for
an ITP, and the nead is based on potential actions that could result in incidental take of covered
species in the covered lands due to development. 1T is unclear from the DEIS that there is a need
for residential and commercial development in the currently undeveloped area of Tejonr Ranch
that would be covered under the ITP issued by the Service. As a result, the DEIS doas not
sharply define the issues and provide a clear basis for choice among options by the
decisicmmaker and the public (40 CFR 1502.14).

Recommendation:

The FEIS should provide an analysis of housing and commercial development demands
within the covered lands and tie this to the need 1o issue incidental take coverage as
proposed in the DEIS. This analysis should take into account current and projected
market demands and the current Igcation of the proposed developments in proximity to
housing and job markets.
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Trreversible and Unavoidable Impacts

The DEIS would be more gffective if the determination of effects from the proposed action
were more clearly stated and summarized, As vritten, the DEIS does not clearly determine
significance of effects for each resource and each alternative. Instead, the approach taken in _G 2 55
Section 4.0, Environmental Consequences i amabiguous. CEQ NEPA Regulations state that this "
section of 2 DEIS shall include discussions of direct and indirect effects and thelr significance
(40 CFR 1502.16 (a) & (b)). The DEIS does not consistently state the significance of the project
effects and often only compares an aliernative’s effects to the No Action/No MSHCP Alternative
without stating a leve! of significance.

Recammendation:

The FEIS should clearly and consistently state the level of significance of the effects of
each alternative as it applies to sach environmental resource. A table should be added to —G2_56
the executive summary that compares the significance of the effects to each rescurce for
all alternatives. Table ES-2 could be revised for this purpose.
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Craig M. Murphy

Karn County Planning Department
2700 M Street, Suite 100
Bakersfield, California 93301

Subject: Draft Environmental mpact Report (DEIR) for the Tejon Mountain Village
Specific and Community Plan {SCH No. 2005101018}

Dear Mr. Murphy:

The California Department of Fish and Game has reviewed the DEIR for the Tejon =

Mountain Village Specific and Community Plan (Project). The Project site is
approximately 26,417 acres in size, and the proposed development would oceur withina
7.867-acre development envelope, of which an approximately 5,082-acre building area
would ultimaiely bs developed. The proposad development includes 3,450 residences,
up o 160,000 square feet of commercial development, hotel, spa, and resott facililiss,
various recreational and public safely facilities, water and wastewater treatment
facilities, and access and utilities 1o serve the project. Approximately 21,335 acres

{81 percent) of the site would be permanently preserved as ranchiand and other
undeveloped open space, much of which would be open for various recreational uses.
The Project site is located in southern Kern County, primarily in the area east of
Interstate 5 near the Lebec Road Interchange, which is approximately 40 miles south of
Bakersfietd and 60 miles north of Los Angeles.

The sitrveys and associated analysis that were conducted to characterize the hiokegical ]

resources present in the Project area are guite impressive; the Depariment applauds
these efforts. Qur specific commants follow.

California Condor ‘ ]

Page 3-45; This states that the Tehachapi Upland Multi Species Habitat Conservation
Plan (TUMSHCP) would not authorize "lethal® ‘take” of California condor. 1t is important
to note that “take,” as defined by Section 86 of the Fish and Game Code (FGC}, and
which is prohibited by FGC Section 3511 (fully protected birds), is not limited to “take”
which Is lethal In naturs. "Take” of fully protected species can be permitted for research
and recovery acticns, but not for project-related “take.” Actions undertakan by faderal
agents, such as the United States Fish and Wildlife Service {USFWS), may not be
gubjact o this Siate law.

Conserving California’s Wildlife Since 1870
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Craig M. Murphy
July 13, 2009
Page 2

Page 4.4-120 (bullet c): If there are activities observed that “ctherwise presents an
unreasonable and avoidable danger” to California condor, Depariment and USFWS
enforcement should also be immediately notified; direction for remedy should not come
exclusivaly from the Property Owner's Association manager and Project Biologist, as
some activities that could fall under this scenario may warrant enforcement action.

The list of restrictions in Mitigation Measure 4.4-5 fo prohibit the addition of any
incompatible structures in areas used by California candor should be Included as terms
of the recorded Conservation Easement. This will result in these protective actions
being implemented in perpetuity.

Page 4.4-121 (bullet b): The Department also has jurisdiction over California condor
since it is a State endangered and fully protected species, and, as a result, Department
review and approval of any proposed individual wind turbires should be required as
well,

Other Avian Species

Since Project build-out will occur over many years, and avoidance of certain fisted
spacies is being assumed, we recommend repeating focused (protocol-ievel where
applicable) surveys for spacies such as Least Bell's vireo and Litle Willow fiycatcher, in
the seasoh prior fo construction of any given phase of the development. These species
are unlikely to be incidentally observed during “pre-construction” surveys or ouiside of
focused survays by qualified biologists.

Tehachapi Slender Salamander

Mitigation Measure 4.4-33: Unlike more vagile salamander species, pitfall trapping may
rot be an effective survey technigue for Tehachapi slender salamander. Unless there is
new information indicating to the contrary, we recommend removing pitfall trapping as &
pre-construction survey method as it will likely have limited effectiveness.

Mitigation Measure 4.4-38; The Depariment should be consulted about placement of
culverts that are to serve as salamander crossings.

It is unclear how close home sites and the associated requirsd fire clearance can or will
get 1o streams and associated tipanan areas inhabited and potentially inhabited (as
modeled) by Tehachapi siender salamander. Close proximity of inhabited structures
and the associated vagetation clsarancs to certain streams could result in indirect
impacts fo Tehachapi slender salamander from a reduction in instream shading, runoff,
trampling from foot traffic, etc. This should be clarified to better inform the impact
analysis and significance determination made for this species. This detall will be
especially important for the "take” analysis required by the California Endangered
Species Act (CESA).
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It is also unclear what access limits, if any, will be placed on livestock (like horses)
owned by residents. We recommend that residential livestock access to streams
potantially inhabited by Tehachapi slender salamander be prohibited at ali times to
minimize direct and indirect impacts fo this species. This recommendation does not
pertain 10 general Tejon Ranch grazing activities.

The DEIR prudently provides a conservative estimate for impacts to streams under the
jurisdiction of the Department under FGC Sections 1600 et seq., by assuming that all
jurigdictional arsas within the development envelope could potentially be impacted by
development. While this is an appropriate strategy for the California Environmental
Quality Act (CEQIA) analysig, please note that in order to issue 2 State Incldental Take
Permit for Tehachapi slender salamander, the analysis of the taking will warrant more
detail. For example, the number, placement, and design of permanent stream
crossings and any potential associated hydrological modifications would be important
for our “take” analysis.

Streambed Alteration
Page 4.4-124 (bullet &) “or as required by an approved Streambed Alteration
Agresment issued by the Department” should accompany “as nearly as practical”

Mitination Measure 4.4-47 correctly states that final mitigation measures will be
determined by the Depariment and the Amy Corps of Engineers. It is important to note
that contrary to the language in {c} which states “performance standards for cover shall
be developed by the master developer,” the Department wili make this deterrmination for
restoration actions required to mitigate impacts to vegstation within the bed, bank, or
channel of a lake or stream, based on information usually provided by a resioratmn
ecologist or biclogist wlth similar training.

CESA Permitting and lmpiementation

If the Project Biologist, as described on Page 4.4-77 and in Mitigation Measure 4.4-33,
will be the individual implementing measures required in a State Incidental Take Permit
to avoid and minimize direct “take,” this individual, or the individual implermenting
activities, such as salvage of Tehachapi siender salamander, will need to be approved
by the Department.

Conservation Areas
The open space dedications/Conservation Easements should be recorded prior to
ground-disturbing activities proceeding for that phase of the Project. Language In the
DEIR indicates that "the open space within each planning area will be assured upon
recordation of the tentative tract map for sach planning area." This should be clarffied;
“assured” could be inferpreted to mean that the easement is simply in process or will be
in process. A clear timaline for execution (recorda!ton) of the easement should be
specified.
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The final Resource Management Plan should be appended to the recorded
Conservation Easement, so that it applies in perpetuity.

Property owners are to maintain a “low water” regime within 100 feet of open space
{Page 4.4-447 Mitigation Measure 4.4-16), but it is not clearly stated that watering is
completely prectuded in the open space areas themselves. We recommend that
watering or planting of any type in open space be prohibited, with the exception of
formal restoration areas; homeowners should be precluded from any on or off lot
supptemental planting or watering in open space.

If Resource Management Plans (Page 4.4-494, Mitigation Measure 4.4-13) are to be
used in part to avoid and minimize impacts to listed and other special status species as
proposed, the rescurce agencies (Department and USFWS) should be able to review
and approve these plans prior fo finanzation.

i is unclear who makes the determination in Mitigation Measure 4.4-17 as fo which
areas are “not sensitive to pet disturbance.” Criteria should be specified and this
determination should be made by a gualified biclogist.

Oaks

There is & comprehensive plan on avoidance and minimization of caks during
construction, as well as for minimizing indirect impacts ic oaks on individual 1ois by
limiting activitles such as planting underneath the canopy and supplemental watering in
the open space, but strict limitations or prohibitions against homeowners pruning and
removing oaks on their lots seems to be lacking. In areas where consiruction-related
impacts to oaks are being avoided and minimized, further protection of oaks present on
lots is wamranted, perhaps under the umbrella of the Homeowners Assaciation, provided
there are strict consequences for non-compliance.

Urban Wildlife Conflicts

The Depariment appreciates that Tejon Ranch has committed to implementing and
enforcing (via the Hormeowners Association) Department recommended and othar
standard measures o reduce the potential for urban wildlife conflicts. However, even
with implementation of all of those measures, there will be at least occasional direct or
indirect conflicts with species such as black bear, California mule deer, wild pig, and
maountain lion. The Depariment does not have adequate staffing to address the
inevitable increase in requests for depredation permits or to directly handle these issues
ag they arise. However, Kern County does have an agreement with the United States
Departmant of Agriculture {USDA) that provides for the assistance of Wiidlife Services
agents io effeclively trap and removes species as authorized in Depredation Permits
from the Department. if is unifikely that the current contract is sufficiently funded to
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handle the additional workload that would resuit from this Project at full build-cut. We
racommaend that the existing USDA contract be evaluated by Kern County, and its
Agricultural Commissioner, and that it be amended and its funding enhanced to ensure
that adequate services can be provided.

If vineyards or other typeas of agriculture will be allowed on any of the home lots or within
the Project area, we recommend that these sites be complstely enclosed by wildlife
“proof” fencing that is designed in consultation with the Depariment. Vineyards and
other craps will be a major atiractant for bear, deer, pig, and many other species of
wildlife. While such fences will not completely preclude access by the aforementioned
~ species, it will significantly reduce the number of animals that gain access and
subsequenily be "taken” as allowed by law under Depredation Permits. The
Dapartment is very concemed about the significant loss of wildlife that would resulf if
such fencing is not required.

The Department should bes involved in the review and approval of the conservation
education and citizen awareness program reguired by Mitigation Measure 4.4-18, as
this program’s purpose is to aveid and minimize impacts to biclogical resources.

Cummulative impacts

This may have already been done, but measures in the Tehachapi Upland Multi
Species Habitat Conservation Plan (TUMSHCP]) that avoid or minimize impacts to
witdlife in assosiation with this Project should be required in perpetuity by inclusion in
the Final Environmental Impact Report and conditions of approval, the TUMSHCP is
valid for 50 years whereas impacts associated with this Project are permanent. This iz
especially important for species such as California condor, whers issues such as
microtrash availabiity that inevitably accompany human activity need o be controlled in

perpeiuity. This may in fact be a non-issue, but we are unceriain since the Department

is currently unfamiliar with the details of the TUMSHCP; due to the gag order, we were
unabie te review or provide input to development of the TUMSHCP. Typically, the
Department is quite involved with development of large conservation plans that involve
State-listed species. Since this DEIR, TUMSHCP, and Frazier Park DEIR were all out
for review and comment simultanecusly, the Dapartment has been unable to review and
provide input on the TUMSHCP thus far.

General Comments
« Since Project implementation will take place over many years, it would be
prudent to identify a mechanism to track and report the faotprints associated with
the building of custom homes and infrastructure, and for the associated
recordation of open space sasements/deed resirictions.
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+ Page 4.4-48, "Protected Wildiife Species under the California Endangered
Species Act” White-tailed kite should be removed fram this iist, as it is fully _G 3 30
protected but not listed under CESA, and the Tehachapi slender salamander, "
which is State threatened, should be added.

» Page 4.4-69, last sentence: This should be corrected; insects are not listed ]

under CESA but other invertabrates such as mollusks and crustaceans are. __G3'31

s Tables 4.4-23 and 4.4-30: The designation of siriped adobe lily as unlisted is __G3 32
incorrect; this species is State threatened under CESA. -

+ Tables 4.4-32 and 4.4-99: Hoover's eriasirum should be designated as delistad G 3 33
under the Federal Endangered Species Act. — -

+ Tables 4.4-64 and 4.4-131: American peregrine falcon should also be __G3 3 4
designated as fully protacted. =

« Tables 4.4-66 and 4.4-133: "or CESA” should be removed, since Swainson's -]
hawk is State threatened. _G3'35

« Mitigation Measure 4. 4-20: The maintenance plan should also anticipate how to =]
address conflicts with burrowing animals such as, but not limited to, California —G 3_36
ground squirrel and American badger. Use of rodenticides should be avoided,

» Page 4.4-130 (bulletiiy *Take,” which includes capture under FGC Section 86,
of American badger is prehibited by Title 14, California Code of Reguiations _G3 37
{Sections 670.2 and 670.5). As a result, rapping of this species should not be -
considered.

» Mitigation Measure 4,4-27: This strategy to avoid and minimize impacts to
nesting birds should be recorded as a term in the Conservation Easement if any —G3-38
of the proposed easement lands overiap with the fus! modification zones.

¢ Mitigation Measure 4.4-31: The grazing management plan should be recorded |
as a term in or appended to the Conservation Easement. G3-39

» Page 4.4-385 (bullet 6): Performance standards for cover and recommendations
for corrective action in restoration areas should be determined by a restoration —G3-40
ecologist rather than the "master developer.”

» The water quality/hydrology Chapter should describe direct impacts to surface ]
waters, a brief description of Fish and Game Code Sections 1600 et seq., as well V_G 3-41




Craig M. Murphy
July 13, 2008
Page 7

The considerable effort that went into preparation of this DEIR and supporiing materials
is evident, and we appreciate the opportunity to review and comment. If you have any
guestions on our comments, please contact Julie Vance, Senior Environmenial
Sclentist, at the addrese provided on this letterhead or by telephona at (559) 243-4014,

as other State water quality regulations that are contained within the Fish and
Game Code, such as FGC Sections 5650 and 5852,

Mitigation Measure 4.4-43 states that ringtail could be frapped out of the Project
disturbance zone. This is not a feasible avoidance measure since this species is
fully protecied; capture is defined as “take” by FGC Section 86, and FGC
Section 4700 prohibits “teke” of fully protected mammals.,

extension 222.

Sincerely,

Sedm QLA

v Jeffiey R Single, Ph.D.
Regional Manager

cCl

State Clearinghouse
Post Office Box 3044

Sacramenio, California 85812-3044

United States Fish and
Wildlife Servica

Ventura Office

2493 Portola Road, Suite B

Ventura, California 93003

Tejon Ranchcorp
Post Office Box 1000
Labec, California 83243

Helen Birss
Department of Fish and Game
South Coast Region

Kevin O’'Connor
Department of Fish and Game
Central Region
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PLANNING DEPARTMENT RESOURCE MANAGEMENT AGENCY

DAVID PRICE Hi, RMA DIRECTOR
TED JAMES, AICP, Director Community & Economic Development Department
2700 "W STREET, SUITE 100

Engineering & Survey Services Department
BAKERSFIELD, CA 93301-2323 Environmental Health Services Departmant

Phone: (661) 862-8600 Planning Department
FAX: (661) BB2-BE01 TTY Retay 1-800-735.2829 Roads Department
E-Mail: planning@co.kern.ca.us
Welb Addrass: www.cokern.causiplanning

May 5, 2009 File: TMV Specific Plan

U.S. Fish and Wildlife Service
Mary Grim

Pacific-Southwest Regional Office
2800 Cottage Way, Room W-2606
Sacramento, CA 95825

RE: Comments—
Draft Tehachapi Uplands Multi-Species Habitat Conservation Plan (MSHCP)
Januaary 2009

Dear Ms. Grim,

This correspondence is submitted in response to the request for review and comment on the Drafi ™|
Tehachapi Uplands Multi-Species Habitat Conservation Plan (MSHCP) proposed by Tejon
Ranchcorp for 141,886 acres of private property in Kem County. The activities covered by the
proposed MSHCP tnclude ongoing Ranch operations { excluding hunting) and potential future
development of two designated areas on and adjacent to Interstate 5. Land use in the area is
governed by the Kem County General Plan, Zoning Ordinance, Land Division Ordinance and
Subdivision Standards. The Planning Department recognizes that the MSHCP is being proposed
by the applicant , Tejon Ranchcorp, to facilitate development of areas of the Ranch while
providing for area-wide conservation of other areas of the Ranch. The Kern County Board of —G4-1
Supervisors is the regulatory and decision making body responsible for the consideration and
approval of land uses on the Ranch. As the development areas identified in the MSHCP have not
been the subject of public review, comment or review under the California Environmental

Quality Act ( CEQA),the Planning Department is providing comments to ensure the accuracy of

the information presented in the MSHCP. The Department is currently reviewing a Draft

Specific Plan and Special Plan for the Tejon Mountain Village (TMV) proposal in preparation

for the circulation of a Draft Environmental Impact Report. No other applications have been
submitted for any other development areas on the Ranch. —

The Kemn County Planning Department staff has reviewed the above referenced document and
provides the following comments, } G4-2



)

2)

3)

4)

Definitions:
TMV Planning Area

' The Tejon Mountain Village Specific Plan is a draft and wording should be inserted

to clarify the current status . The Draft Specific Plan currently being reviewed
includes no land that is west of Interstate -5, The definition is correct in including a
portion of the Oso Canyon Area as part of the Draft Tejon Mountain Village Specific
Plan. However, Figure 1-3 shows Oso Canyon in Los Angeles County. The figure
should be corrected to show a portion in Kern County which is included in the draft
TMYV Specific Plan.

. TMV Planning Area Open Space: The Open Space area includes 23,001 acres

within the Draft TMV Specific Plan area and Oso Canyon portions. The Draft
TMV Specific Plan is 26,417 acres with approximately 21,350 acres preserved for
open space. Oso Canyon is part of the Draft TMV Specific Plan and so is
included in that acreage number. Please clarify the discrepancy of almost 2,000
acres.

Introduction and Background:

Page 1-1. The statement that “... and by conserving private lands available for
development under the existing Kern County Gemeral Plan. Such potential
development would result in a more fragmented landscape than would occur under
the proposed MSHCP " is opinion and has not been substantiated by land use
approvals by the Kern County Board of Supervisors.

. Page 1-1- This document states that lands to the east are public. Most all of the

land east of Tejon Ranch is private property. Lands to the west however include the
Los Padres National Forest.

. Page 1-2. “ Upon initiation of construction of the Tejon Mountain Village

development... “ The Draft TMV Specific Plan has not been approved by the Kern
County Board of Supervisors. This should read “If the TMV project is approved and

. Page 1-2 Bullet 3:  Allows Tejon Ranch to proceed with entiflement and

development of its planned communities of Centennial and Tejon Mountain Village
and its development pruoject at the base of the Grapevine.... Tgjon Ranch has no
present entitlement to develop the Tejon Mountain Village project or the new
Grapevine development project at the base of the Grapevine neither of which have
been publicly reviewed or considered by the Kern County Planning Commission and
Kern County Board of Supervisors. The statement should be clarified that the
MSHCP will be used in processing the necessary requests for land use with the
decision makers in Kem and Los Angeles Counties.

2.0 Project Description

Table 2.1- The area west of I-5 has been excluded from Draft TMV Specific Plan. Those
properties are within the County’s adopted Frazier Park/Lebec Specific Plan.

Figure 2.1- The Commercial and Residential Development Area delineated as yellow areas
need to be identified as future proposed land uses.
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2.2.1

Fuel Management: The Fuel Management Plan is part of the draft TMV Specific Plan and
will cover the entire 28,253 acres of the plan area, not just 1,700 acres of the TMV Planning
Area as specified in this section and will be reviewed for approval by the Kern County Fire [~ (G4-9
Department. Implementation will be by the developer/land owners if the draft TMV
Specific Plan is approved. Itis unclear how the 1,700 acre figure for fuel management was
estimated? —

Page 2-9: There is reference to 37,100 acre CSA. This is not in the definitions and is not an
acronym that is defined. From the Figure legends, this appears to reference the Condor Study
Area. The acronym CSA is commonly used in County terminology to refer to County - G4-10
Service Areas. As this may cause confusion in the Draft Tejon Mountain Village Specific
Plan and Draft EIR, we recommend spelling out Condor Study Area rather than using the
same acronym. —

5) 2.2.3 Commercial and Residential Development Activities

a. The MSHCP provides coverage for development within two areas; the TMV
Planning Area and the Lebec/Headquarters area. The first (TMV Planning Area }
has yet to be publicly reviewed and considered through an amendment of the Kern | G4-11
County General Plan and the latter is adjacent to Inierstate 5 and has a portion already
developed. How would the MSHCP be implemented or modified if the draft TMV
Specific Plan undergoes revisions through the County’s environmental and public
review process?

b. The TMV Planning Area appears to not coincide with the Specific Plan area. The
TMYV Planning Areais 28,353 acres and the draft Specific Plan submitted for
review by the Planning Department is only 26,417. The discrepancy includes 170
acres west of Interstate 5. The MSHCP suggests that this area could be —G4-12
developed with 173 dwelling units and 304,920 sq ft of commercial based on the
current Specific Plan designations. These 170 acres are part of the adopted
Frazier Park/Lebec Specific Plan (2003) and are designated for commercial (6.2)
and resource management { 8.5). -

¢. The Ranch Headquarters is shown on the west side of Interstate 5, however we are
only aware of the Ranch Headquarters as being on the east side of Interstate 5. A
portion of the area surrounding the Ranch Headquarters may be within a 4.3 (Specific
Plan Required) General Plan area named Lebec. The 4.3 designation is part of the
Special Treatment Chapter of the Land Use Element of the Kern County General
Plan. The 4.3 designation was applied to areas wherein large scale projects have | G4-13
been previously proposed by the project landowners. This map code recognizes the
need for additional assessment and evaluation of proposals and does not create a
commitment on the part of Kern County to approve any such proposals. The project
proponent bears the burden of demonstrating the suitability of the property for the
conceptual uses and densities through the submittal of a Specific Plan that would
include environmental review and a public hearing process. v




The Maximum Allowed Land use Density Table showing acreages and densities are
conceptual and shall be used as guidelines should a specific plan be developed. The
General Plan specifies that actual land uses and densities shall be based on
consistency with the General Plan goals, policies and environmental review and may
require reduction or elimination. The Density Table for the Lebec 4.3 area is
attached from the Kern County General Plan Appendix C.

d. The MSHCP includes 1,666 acres in Oso Canyon, outside of the drafl TMV Specific
Plan boundary, and suggests this area could be included in the Specific Plan area ata
future date. This area would require a General Plan/Specific Plan amendment which
also requires a CEQA review and approval by the Kern County Board of Supervisors.

Page 2-12: Lebec/Existing Headquarters: The Planning Department is unclear as to the
proposed land uses described on page 2-12. Figure 2-1 shows the headquarters on the west
side of Interstate-5, the same as the 170 acres referenced above, however we are only aware
of the Ranch Headquarters on the east side. The MSHCP states that this area is 410 acres
and 265 acres could be developed for up to 9 dwelling units and 1,339,470 square feet of
commercial. This is in addition to the 170 acres on the west side? A more accurate location
map needs to be included to verify the proposed general plan designations. This area will
require a General Plan Amendment, a zone change and CEQA review.

6) 3.5  Planned Surrounding Land Uses Qutside Covered Lands: This section
makes reference to a development called Grapevine. The Plapning Department is not
familiar with this project and no applications have been submitted for this project. The
development should be described as a “proposed development.” Wind Wolves Preserve
lands are private lands within the jurisdiction of Kern County and subject to the Kern
County General Plan and the Kern County Zoning Ordinance. The text erroneously states
that WindWolves is not governed by the County’s General Plan and Zoning, Please correct
the text.

7 4.2.1.1 (3) Tejon Castac Water District: The new facilities to serve the draft
TMVSP must be approved as part of the Specific Plan/ Special Plan and may require a
conditional use permit.

8) 4.2.3.5: Other Actions Likely to Affect Tejon Ranch Critical Habitat: (1)
The Planning Department has no land use applications and no map showing the area
proposed for the 15,000 acre Grapevine Development. This would require a General
Plan Amendment, a Specific Plan per policies of the Kern County General Plan, a zone
change, and CEQA evaluation. If this project is within area’s designated and used for
agriculture, loss of agricuitural lands could be an issue requiring mitigation. This
“proposed project” has not been considered by the Kern County Board of Supervisors
and therefore, an expectation of development of this project is speculative at this time.

| G4-13
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Kern County has extensive experience with Habitat Conservation Plans and appreciates the
comprehensive nature of the plan and commitment of Tejon Ranch to environmental stewardship
and sensitive development patterns. It is requested that the Planning Department be provided
with all public notices, reports, maps and materials related to this action. Please send all
materials to the attention of Lorelei Oviatt, Division Chief, at the letterhead address. The Kem
County Planning Department appreciates the opportunity to work with the USFW Service and
Tejon Ranch to protect the quality of life in Kermn County.

Sincerely,
P

Ted Jalges, AICP, Director

ce: County Counsel
RMA
Tejon Ranch Corporation
Tejon Mountain Village

—G4-19




SPECIFIC PLAN REQUIRED MAXIMUM ALLOWED LAND USES

Lebec ___ (proposed) T &ion Ranch
(Project Name) (General Area)
LEGAL DESCRIPTION (General): Portions of Sections 4, 9 ON, R19
TOTAL PROJECT AREA: 370 ACRES
ACREAGE

L. NONJURISDICTIONAL

1.1 STATE AND FEDERAL LAND

1.2 INCORPORATED CITIES
3. PUBLIC FACILITIES

3l PUBLIC AND PRIVATE RECREATION AREAS

32 EDUCATIONAL FACILITIES

33 OTHER FACILITIES (SPECIAL USES)

34 SOLID WASTE FACILITIES

3.5 HAZARDOUS WASTE DISPOSAL LAND FACILITY

3.6 HAZARDOUS WASTE DISPOSAL UNDERGROUND

INJECTION FACILITY
RECOMMENDED

5. RESIDENTIAL # OF UNITS

5.1 MAXIMUM 29 UNITS/NET ACRE

52 MAXIMUM 16 UNITS/NET ACRE

53 MAXIMUM 10 UNITS/NET ACRE

54 MAXIMUM 4 UNITS/NET ACRE

5.5 MAXIMUM 1 UNITS/NET ACRE

36 MAXIMUM 2.5 GROSS ACRES/UNIT

57 MAXIMUM 5 GROSS ACRES/UNIT

338 MAXIMUM 20 GROSS ACRES/UNIT
6. COMMERCIAL

6.1 MAJOR COMMERCIAL 100

6.2 GENERAL COMMERCIAL

6.3 HIGHWAY COMMERCIAL 270
7. INDUSTRIAL

7.1 LIGHT INDUSTRIAL
7.2 SERVICE INDUSTRIAL
7.3 HEAVY INDUSTRIAL

8. RESOURCE ‘
8.1 INTENSIVE AGRICULTURE (MIN. 20 AC)

82  RESOURCE RESERVE (MIN. 20 AC)
83  EXTENSIVE AGRICULTURE (MIN. 80 AC)
(MIN. 20 AC)

84 MINERAL AND PETROLEUM
8.5 RESOURCE MANAGEMENT (MIN. 20 AC)

el e e e o e e e o ek ek ol sk ek o ok o e o e ok e e o e A e ok ok ek e e e e e e ok e e ek

TOTAL: Recommended Units [t} Acres 370

NOTE: The sbove acreages and densities are conceptual and shall be used as guidelines should a Specific Plan be developed. Actual
land uses and densities shall be based on consistency with the General Plan goals and policies and environmental review and
may require reduction or elimination.

—G4-20
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Comment Letter O1

- Giregy Subra To: fwStumshopi@hns. gow

< ba(@mps.or (004

( = pe.or Subjed: TUMSHCP DEIS comment letter
07/08/200902:08 PM

Hello,

I had intended in good faith to submit cur cornment letter on the TUMIHCP DEIS i time,
unfortunately I had the incorrect date on my calendar. I realized (was informed) this morning
that yesterday was the of the TUMSHCF DEIS comment peried. I was thinking this wasn't until
July 13th but I now realize that July 13th isthe end of Kemn County's cornment period for the
Tejon Mountain Village DEIE.

I sincerely hope that you will accept cur comment letter on the TUMSHCTE DEIS and I apologize
for any inconvenience rmy confusion about the two dates may cause. I will mail a hardcopy to the
Sacramento address as well.
Respectfully,
Greg Suba
Conserv ation Program Director

@

Califormia Native Plant Society TUMSHCP DEIS_CHPS. doc
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California Native Plant Society

6-5113 » (916)447-

2707 K Street, Ste. 1 « Sacramento, CA 9 o FAX (916)447

July 7, 2009

US Fish and Wildlife Service
Pacific-Southwest Regional Office
Attn:Mary Grim

2800 Cottage Way, Room W-2606
Sacramento, CA 95825

Ms. Grim:

On behalf of the California Native Plant Society (CNPS), | am submitting the following comments to your office
regarding the Tehachapi Upper Multi-Species Habitat Conservation Plan (TUMSHCP) Draft Environmental Impact
Statement (DEIS).

The California Native Plant Society (CNPS) works to protect California's native plant heritage and preserve it for

future generations. We are a non-profit organization whose nearly 10,000 members work to promote native plant
conservation through 32 chapters located statewide. Our comments express both general and specific concerns
with the TUMSHCP DEIS.

CNPS strongly believes the DEIS fails to meet its goal as a decision-making document because of two fatal flaws.

1. The DEIS's findings of potential impacts of project alternatives to covered plant species relies, in large part, on
presencefabsence surveys whose design, locations, and implementation details are unpublished and therefore
whose validity are uncertain; and

2. The DEIS's finding that

" _.mitigation could cccur entirely within Covered Lands according fo the program incorporated in the Tehachapi
Uplands MSHCP." (TUMSHCP DEIS p. 4.1-60)

is based upon modeling results whose accuracy and validity have not been verified by post-modeling surveys.
1. Reliance on unpublished survey data

Published results of presence/absence surveys for covered plant species conducted in Spring 2007 on portions of
the Covered Lands have been withheld by the Tejon Ranch Company (TRC). Therefore it is not possible for the
public to determine whether surveys were designed properly, sited in appropriate locations, and performed
knowledgeably to the degree that would provide a reliable census for the plant species in question.

Additionally, contradictory statements internal to portions of the TUMSHCP (presented in bold font below) further
confound an accurate of assessment of existing conditions within the Covered Lands:

"Tejon poppy was not observed during surveys in the Covered Lands; however, there are

numerous CNDDEB records for Tejon poppy that lie west of the Covered Lands in Kern County. The nearest occurrence is
approximately 1 mile southwest of the northern section of the Covered Lands and two other occurrences are west of the
Covered Lands in the Tejon Hills (CDFG 2008d; TRC 2007).

The proposed plan conserves 7,938 acres of modeled suitable habitat for Tejon poppy within Established Open Space and 186
acres within TMV Planning Area Open Space, which total 64% of modeled suitable habitat for this species. In addition, 4,411
acres within Potential Open Space areas will be preserved if acquired for a maximum total of 12,335 acres (99%) of modeled
suitable habitat for this species potentially being preserved within Covered Lands. Covered Activities would result in a loss of

Dedicated to the preservation of California native flora
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C alifornia Naizve Planr Society

2677 o FAX (916)447-2727

07 K Street, Ste. 1 ¢« Sacramento, CA 958 113 o (

106 acres (1%6) of modeled suitable habitat for Tejon poppy within Covered Lands. No individuals of Tejon poppy have been
observed within the Covered Lands, so the only loss would be that of modeled habitat until or unless future surveys reveal the
species’ presence in areas where Covered Activities would remove them.

Because this species was found within the surveyed portion of Covered Lands, the potential of this species to occur elsewhere
within suitable habitat on non-surveved portions of Covered Lands is high (and it is possible that pre-constriction surveys
could identify individuals that could be permanently lost). However, because it is unlikely that all modeled habitat would be
saturated and because it is assumed that some modeled habitat may not contain microhabitat required by this species, not all
modeled habilat is expected fo be occupied by this species. Furthermore, because 64% of the modeled suitable habital for
Tejon poppy would be conserved within a large, unfragmented open space system, and because of the number of remaining
extant populations (38) of this species in Kern County, the proposed impacts to this species as a result of Cavered Activities
wonld not substantially affect the population on site nor would it substantially affect the species in its broader range within
California.” (TUMSHCF pp. 6-63 and 6-64).

Taken together, the withholding of survey data from Covered Lands botanical surveys (referenced in the DEIS as
Dudek 20073, unpublished data) and these contradictory statements prevent an objective evaluation of existing
conditions, and call into question the accuracy and veracity of the plant survey results. How are we to interpret and
verify unpublished data for ourselves, and how can we be certain USFWS staff have been able to perform an
accurate evaluation of existing conditions when unverifiable and sometimes contradictory statements within the
TUMSHCP form the basis of findings in the DEIS? While these guestions remain unresolved, we hold that the
TUMSHCP DEIS fails to meet its NEPA mandate to rigorously explore and objectively evaluate all reasonable
alternatives.

2. Lack of post-modeling surveys

Estimates of the number of acres of potential suitable habitat within the Covered Lands for covered plant species
were calculated using models described in the TUMSHCP. Post-modeling surveys necessary to ground-truth the
accuracy of modeling results were not performed. How accurate are the number of acres of suitable habitat within
the Covered Lands that were calculated with the model? In the absence of post-modeling surveys, this guestion
cannot be answered objectively by those reviewing the DEIS. Yet the DEIS concludes that the amount of modeled
suitable habitat within the Covered Lands satisfies the mitigation requirements for all alternatives presented. We
insist that modeling results presented in the TUMSHCP must first be subjected to field ground-truthing by post-
modeling surveys before the modeling results can be relied upon for findings in the DEIS.

This is a fatal flaw throughout the DEIS, found in the DEIS' treatment of plant species considered for conservation
under the TUMSHCP, specifically; Fort Tejon woolly sunflower (Eriophylium lanatum var. hallij), Kusche'’s sandwort
(Arenaria macradenia var. kuschei), Round-leaved filaree (Califarnia macrophylla), Striped adobe lily (Fritillaria
striata), Tehachapi buckwheat (Eriogonum calfistum), and Tejon poppy (Eschscholzia lemmonii ssp. kernensis).

The project proponents feel it in their best interests, and have exercised their right to withhold information by
requiring consultants to sign non-disclosure statements and by referencing unpublished data. Additionally, suitable
habitat models were not ground-truthed by post-modeling surveys. Together these factors throw doubt upon the
validity of survey resuits, the accuracy of modeling criteria and modeling results, and the findings within the DEIS
that rely upon both the survey and modeling results. The public's inability to interpret results as illustrated by the
flaws quoted above further underscore the need for transparency in the environmental review process.

We believe these flaws in the TUMSHCP DEIS must be rectified in a supplemental EIS that requires the Tejon
Ranch Company (TRC) to allow public review of survey data, and that requires the TRC to perform post-modeling
surveys that verify the accuracy of modeling results. We believe that only after these flaws are addressed ina
supplemental EIS can a full and honest consideration of the likely impacts of project alternatives be performed and
a TUMSHCP DEIS be considered as having met its requirements.

Dedicated to the preservation of California native flora
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California Native Plant Society

2707 K Street, Ste. 1 » Sacramento, CA 95816-5113 « (916)447-2677 » FAX (916)447-2727

Thank you for providing CNPS with the opportunity to comment on the TUMSHCP DEIS. For questions regarding
our comments, please contact me at 916-447-2677 x-206. 1 .1 2

Sincerely,

O req N

Greg Suba
Conservation Program Director
California Native Plant Society

Dedicated to the preservation of California native flora )
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Comment Letter 02

CENTER for BIOLOGICAL DIVERSITY

February 18, 2009

Mary Grim

Pacific-Southwest Regional Office
2800 Cottage Way, Room W-2606
Sacramento, Calif. 95825
fwltumshepi@ fiws.gcov

Steve Kirkland

Ventura Fish and Wildlife Office
2493 Portola Road, Suite B
Ventura, Calif. 93003

Re:  Tehachapi Uplands Multi-Species Habitat Conservation Plan (ic., Tejon Condor
MSHCP), Draft EIS No. 20090011

Dear Ms. Grim and Mr. Kirkland:

The Center for Biological Diversity is a non-profit, public interest environmental
organization dedicated to the protection of native species and their habitats through
science, policy, and law. The Center represents over 200,000 members and activists
throughout California and the United States. The Center has serious concerns with the — 02-1
FWS’s and EPA’s issuance of Draft EIS No. 20090011 and the Draft Tehachapi Upland
Multi-Species Habitat Conservation Plan (“Tejon MSHCP”) for public review, with a
comment period currently ending on May 5, 2009.

As 1s described in more detail below, this letter is a formal request for withdrawal of the ™
public notice for the Tejon MSHCP and suspension of the comment period until adequate
review may be made of the document by the Obama administration and new appointees L 02-2
to the Fish and Wildlife Agency, and then until notice is properly published and
disseminated and adequate time 1s granted for full and complete comments to be
submitted. —

The Draft MSHCP and Draft EIS Should be Reviewed by the Obama Administration and
New Appointees

Many were surprised by the sudden publication by the EPA of the notice of availability — 02-3
of the Draft MSHCP and the Draft EIS for the Tejon MSHCP on January 23, 2009. For
most of the day, neither document was actually available or disseminated by the FWS.

Only at the end of the day were the documents posted to the FWS’s website. During that ¥

Arizona e Californiz e Nevada e New Meaxico e Alasks e Oregon ® Montanz e [liinois « Minnesotz e Vermont e Washington, DC

Adam Keats, Senior Counsel « 351 California 3t., Suite 600  San Francisco, CA 94104
Phone: 415-436-3682 x304 ¢ Fax; 415-436-3683 + akeats@biologicaldiversity,org



time, the Center was made to believe that the EPA made a mistake and prematurely
released the documents, ignoring a directive by the Obama Administration that all such
major projects should be delayed so that the new administration and its appointees could
have an opportunity to review them. This policy is completely sensible, especially in the
case of the Tejon MSHCP, which is an extremely controversial and contested project
seemingly at extreme odds with the new administration’s commitments and goals
regarding the environment. The new administration should review this project and its
proposed MSHCP before release of any draft documents for public review and comment.
The EPA and FWS’s premature release of the environmental review and HCP documents
subverted this goal and should be corrected.

Proper Notice and Publication Should be GGiven

The confusing and incomplete nature of publication of the notice for the environmental
review documents requires correction. On the morning of January 23, 2009, the EPA
published notice of the availability of the documents and the commencement of the
comment period, with a deadline date of April 22, 2009. But the documents themselves
were not made available to the public until much later in the day, when they were posted
on the FWS website with no information as to who or where comments could be sent.
The FWS later published its own notice, on February 4, 2009, with little to no fanfare.
This notice extended the deadline date until May 5, 2009, but did not explain the delay in
publication. These inconsistencies have likely confused members of the public who wish
to participate in the review process for this project.

Most egregiously, it does not appear that the FWS affirmatively notified any of the public
who commented on either of the previous notices published in the Federal Register in
2004 and 2008 regarding the availability of a draft Tejon/Tehachapi HCP and EIS. Such
notice should be given directly to those commenters, especially but not exclusively to
those who asked to be informed of any developments in this project. The notice should
be re-issued (ideally only after review by the new administration) and properly published
and properly disseminated to the public.

The Comment Period Should be I'xtended

Even with the few extra days provided by the apparent extension of the comment period
to May 5, 2009, there is woefully inadequate time for the public to comment on these two
documents. Both are substantial documents, totaling hundreds of pages of dense,
complicated and often scientific language. Neither is easily downloaded from the FWS
website due to their size. Given the scale of this project, the size of the property, the
number of species involved, and the permanence of the impact of this project on the listed
species, it is imperative that the public have sufficient time to review the documents and
provide useful and complete comments.

The Center is informed that the FWS has not yet completed its own analysis of the GIS
information collected regarding the California condors that utilize Tejon Ranch. Such
analysis is not only absolutely essential for the FWS’s proper review of the proposed

Letter to Ms. Grim and Mr. Kirkland re: Tejon MSHCP
2/18/2009 Page 2 of 3
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MSHCEP, but is also essential information for the public to have at its disposal while it
reviews the proposed plan.

The Center therefore requests that publication of the notice and commencement of the
comment period not take place until conclusion and public release of the ongoing condor
GIS data analysis by the FWS. After this is achieved, we request that at least 8 months of
public review be granted for the public, especially the scientific community, to review the
documents and data analysis concerning the condors.

Conclusion

The proposed Tejon MSHCP is a huge and complicated project. It is also extremely
controversial. Many people across the country have expressed great interest in the
MSHCP and Tejon’s development projects. It is essential that a project of this magnitude
and controversy be adequately vetted by the Obama administration and the new
administration appointees. It is essential that the public be adequately notified of the
availability of documents for review and the commencement of the comment period, and
it 1s essential that the comment period provide sufficient time for all pertinent documents
to be reviewed (including, especially, the FWS’s condor data analysis).

Sincerely,

Adam Keats

Letter to Ms. Grim and Mr. Kirkland re: Tejon MSHCP
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Comment Letter O3

CENTER for BIOLOGICAL DIVERSITY

March 25, 2009

Mary Grim

Pacific-Southwest Regional Office
2800 Cottage Way, Room W-2606
Sacramento, Calif. 95825
fwltumshepi@ fiws.gcov

viag electronic mail

Re:  Tehachapi Uplands Multi-Species Habitat Conservation Plan (ie., Tejon Condor
MSHCP), Draft EIS No. 20090011

Dear Ms. Grim:

The Center for Biological Diversity is a non-profit, public interest environmental
organization dedicated to the protection of native species and their habitats through
science, policy, and law. The Center represents over 200,000 members and activists
throughout California and the United States.

The Center recently sent a letter dated February 18, 2009, (to which we have not yet had
a response) discussing our concerns regarding the upcoming deadline for comments for
Draft EIS No. 20090011 and the Draft Tehachapi Upland Multi-Species Habitat
Conservation Plan (“Tejon MSHCP”), currently set for May 5, 2009. This letter is meant
to supplement the previous one.

We are actively reviewing the Draft EIS and the Draft Tejon MSHCP. Both documents
are quite voluminous, containing hundreds of pages of complex and detailed information,
data, and analysis. Just downloading the documents from the internet is a time-
consuming process, as many of the files are very large (up to 77 megabytes).

Our work to date with these documents has made us aware that a review sufficient to
provide meamngful comments to the Service will not be possible by the May 5, 2009,
deadline. We therefore formally request that the deadline for comments be extended by
two months to July 7, 2009. Such an extension would be minor in the overall timeframe
of this project and this process (the release of the draft documents was already delayed by
over a year, for example) and would therefore cause no harm to the project proponent or
to the Service.

Arizona e Californiz e Nevada e New Meaxico e Alasks e Oregon ® Montanz e [liinois « Minnesotz e Vermont e Washington, DC

Adam Keats, Senior Counsel « 351 California 3t., Suite 600  San Francisco, CA 94104
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In addition to this fundamental basis for an extension (the voluminous and complicated
documents in hand that need to be reviewed), an extension should be granted on two
additional grounds. First, as mentioned in the Center’s previous letter of February 18,
2009, the issuance of a habitat conservation plan and associated take permit for the
California condor should only be done, if at all, after sufficient scientific study and
review of available data. The Center is aware of the United States Geological Survey’s
work on the condor population data for the area that includes Tejon Ranch. Such work
appears to be a necessary component of any review of a habitat conservation plan for the
area and a take permit for the species. It is also important for the public to be aware of
this data and analysis, as well, in order to make informed and educated contributions to
the decision-making process. The review process should thus be delayed until the
USGS’s work is complete.

The other additional basis for an extension concerns the Center’s requests for documents
from the Fish and Wildlife Service pursuant to the Freedom of Information Act. The
Center has repeatedly requested documents related to this draft HCP and Tejon Ranch in
general, from as early as 2005 and continuing to the present. To this date, with only one
minor exception, no documents have been provided in response to these requests. The
Center has one active appeal of a rejected request and has another active request awaiting
aresponse. Most recently, the Service responded to the active request (dated January 23,
2009) with a ten workday extension for its response (indicating that a response was
expected no later than today, March 25th, due to “the need to search for, collect, and
examine a voluminous amount of records™). Again, to this date these requests have not

been complied with and the Center remains without documents necessary for our review
of the draft HCP and draft EIS.

The Endangered Species Act explicitly states that “[ijnformation received by the
Secretary as a part of any application shall be available to the public as a matter of public
record at every stage of the proceeding.” 16 USCS § 1539(¢c). See also 40 CFR
1506.6(f) (Council on Environmental Quality Regulation re: NEPA). As this information
has not been made available to the Center, despite repeated FOIA requests, the public
comment period for the draft HCP and draft EIS must be extended an amount sufficient
to provide delivery of these documents and their proper review by the public.

For these reasons, the Center hereby requests an extension to the public comment period
for the Tejon HCP / draft EIS until at least July 7, 2009. It is possible that more time will
be required, but that depends on what documents are released pursuant to the Center’s
FOIA requests and whether the work by the USGS shall be considered or not. But we

-03-4

—03-5

believe that it is important at this stage for the moderate extension requested to be granted.
Sincerely,
/8/

Adam Keats

Letter to Ms. Grim re: Tejon MSHCP
3/26/2009 Page 2 of 2



Comment Letter 04

,’7‘/—
VENTURA COASTKEEPER"

Tuly 7, 2009

via electronic mail (letter and exhibits A-C only)
via next-day air (letter and exhibits in paper form plus Appendices on CD-ROMs)

Mary Grim

Section 10 Program Coordimator
U.S. Fish and Wildlife Service
2800 Cottage Way, W 2605
Sacramento, CA 95825
fw8tumshepl@fws. sov

Re:  Comments on Draft Tehachapi Uplands Multiple Species Habitat Conservation
Plan, Draft Environmental Impact Statement and Draft Implementing Agreement (74 Fed.
Reg. 6050)

Dear Ms. Grim:

Thank you for the opportunity to comment on the Draft Tehachapi Uplands Multiple
Species Habitat Conservation Plan (“DHCP”), Draft Environmental Impact Statement (“DEIS™),
and Draft [mplementing Agreement. (74 Fed. Reg. 6050).

The comments that follow first address issues applicable to both the Endangered Species L 04-1
Act (“"ESA™) and National Environmental Protection Act (“NEPA™) legal standards, then address
1ssues specific to each statute m turn.

These comments are submitted on behalf of the Center for Biological Diversity,
Wishtoyo, and Wishtoyo’s Ventura Coastkeeper program.




TABLE OF CONTENTS

L Introduction / Foundational ISSUES..........ccoeiniiiiii 5
A. Inconsistent and Inaccurate Project Description.... ... 6
I1. Violations of the Endangered Species Act..... ... 7
A. Legal Framework. ... .. o 7
B. ESA Section 10(C): Duty To Publicly Disclose Information........................e. 9
C. “NO SUEPLISeS” POLICY .ot 11
D. Covered Species Generally... ... e 12
1. Inadequate Habitat Models...... ... ..o 12
2. Reserve Design Fails to Use Available Science.............................. 13
3. Unequal Values of Conservation Lands..........c.ooiiiiiiiiiiinnnn. 14
4. Key Plans Not Available for Public Review..............oociiiiiiinnnn 15
5. Inadequate Field Surveys and Mapping........coooeiiiiieiiiiiieiiiiiieiiean, 15
6. Inadequate Baseline Surveys / Long-Term Monitoring / Adaptive
Management. .. ... e 16
7 Conservation Must Occur “Up-front™. ... 17
8 Covered Species List Inappropriate..........c..ooiiiiiiiiiiiiici e 17
9. Additional Inadequate Analyses........cooeiiiiii i 17
E. California Condor. ... ... e 18
1 Importance of Tejon Ranch to the Condor................o . 18
2 Tejon Ranch Company’s History of Hostility to California
COndOrS. . 18
3. Problems with Condor Data Analysis in the DHCP and DEIS............. 20
a. A O 20
b. Biases and Limitations of Existing GIS and Telemetry
DIata. . 23
4. Impacts on California Condor / Anticipated Take of
COnAOTS. et 26
a. Loss of Foraging Habitat..................... 26
b. Loss of Food Supply (hunting and grazing)......................... 28
5. Destruction and Adverse Modification of California Condor
Critical Habitat...... ..o 29
a. The Project’s Effect on the Substantial Majority of
Critical Habitat...... ... 30
b. The Location Dependence of Foraging Habitat..................... 31
c. The Continuation of Hunting on Tejon Ranch................... .. 32
6. Proposed Avoidance, Minimization, and Mitigation Measures............. 33
a. Supplemental Feeding Stations..........coovveiiiiiiiii i 33
1. Eternal Dependence...........oooovviiiii i 33
2. Manipulation of Natural Behavior............................ 34
3. Ingestion of Microtrash......................... 35
4. Food Subsidies an Obsolete Mitigation Measure for Lead
Poisoning Threat............ccoooi i e 35
b. Condor Study Area.......oiieiiiii e 36
c. Lead Ammunition Ban..........ooooviiiiiiii e 36
Comments on Tehachapi Uplands DHCP, DEIR and [A July 7, 2009

Center for Biological Diversity, Wishioyo, and Veniura Ceastkeeper Page 2 of 95

-04-2




F. Other Covered SPeCi@s. .....iieii it 37
1. AMPhIbIaNS. ..o e 37
a. Tehachapi Slender Salamander...............oi 37
b. Western Spadefoot.. ... 39
c. Yellow-blotched Salamander...........................i. 41
2 Bards. oo 42
a RaAP OIS, e 43
1. American Peregrine..........oooiiiiii i 44
2. BaldEagle..........coooii 44
3. Burrowing Owl........o 45
4. Golden Eagle..... ..o 47
5. White-tailed Kite........oooiiii i 48
b. SONEDITAS. .. 49
1. Least Bell’s VIreo......coooviiiiiiiiii e 49
2. Little Willow Flycatcher..............oo, 50
3. Purple Martin. ... ... 50
4. Southwestern Willow Flycatcher....................o 51
5. Tricolored Blackbird. ... 52
6. Western Yellow-billed Cuckoo..........c.ooiiiin i 53
7. Yellow Warbler. ... 53
3. Invertebrates....... ..o e 54
a. Valley Elderberry Longhorn Beetle...................o.oo o 54 04-2
4. Mammals. .. ..o e 55
a. Ringtail. ..o 55 (Cont)
b. Tehachapi Pocket MOUSE.......coviei i 55
5. Reeptiles. 56
a. Coast Horned Lizard...... ..o 56
b. Two-striped Garter Snake............ooooiii 57
6 P LAt S 57
a Fort Tejon Woolly Sunflower...............ooi . 57
b Kusche’s Sandwort. ... ... 58
c. Round-leaved Filaree..................ooooiii i 59
d. Striped Adobe Lily.....coooiiii 59
e Tehachapi Buckwheat.............ooooiiiiii e 60
f. T On P oD DY . et 60
G. Implementing Agreement....... ..o 61
I11. Violations of the National Environmental Protection Act..................................... 62
Al Disclosure of DOoCUmME@NTS. ....oouiiiiii e 62
B. A AT VS . ettt e 63
1. Improper “No Action” Alternative...................oiiiii.. 63
2. “MSHCP General Plan Buildout™ Alternative is a Straw Man
ANErnatiVve. . ... 66
3. Improper Exclusion of Ranchwide Agreement from Alternatives......... 66
C. Global Climate Change. ..o e 68 v
Comments on Tehachapi Uplands DHCP, DEIR and IA - July 7, 2009

Center for Biological Diversity, Wishioyo, and Veniura Ceastkeeper Page 3 of 95



1. The Impacts of Climate Change on Threatened, Endangered, Rare, A

and Special Statts SPeCIes. ....vit i 69
2. Failure to Take a Hard Look at Impacts of Climate Change on
Covered Species and the Environment................... o 72
3. Failure to Adequately Describe Global Climate Change as Part of
the Environmental Setting and Affected Environment...................... 73
D. o T 74
E. Cultural ReSOUICES. ...ttt ettt 76
1. The DHCP Fails to Perform the Cultural Resources Analysis
Required by the National Historic Preservation Act......................... 76 04-2
a. NHPA Requirements. ........oooiieiiiiii i 76
b. DEIS Compliance with NHPA.............oo 78 (Cont)
2. Examples of Cultural Resources Requiring Analysis and Preservation
on Tejon Ranch Property Pursuanttothe NHPA...................l 79
a. Historic Schoolhouse. ... 79
b. Settlements and Cemetery near Castac Lake..................... .. 80
c. Settlements and Cemetery near Old Headquarters.................. 80
d. California Condor......oooiiii i 82
3. COnCIUSION. L. 82
| 0 o 3 T s F TN 83
Comments on Tehachapi Uplands DHCP, DEIR and |A July 7, 2009

Center for Biological Diversity, Wishioyo, and Veniura Ceastkeeper Page 4 of 95



L INTRODUCTION / FOUNDATIONAL ISSUES

The Center for Biological Diversity (“Center”) is a non-profit conservation organization_
dedicated to the protection of native species and their habitats through science, policy, and
environmental law. The Center has over 220,000 members and e-activists throughout California
and the western United States, including residents of Kern and Los Angeles counties and within
the local communities adjacent to Tejon Ranch. The Center has worked for many vyears to
protect imperiled plants and wildlife, open space, air and water quality, and the overall quality of
life for people in the Tehachapi Mountains region.

Wishtoyo is a non profit organization in Ventura County with over 700 members
composed of Chumash Native Americans, Ventura County residents, and Los Angeles County
residents. Wishtoyo’s mission is to preserve, protect, and restore Chumash culture, the culture of
all of Ventura County’s diverse communities, and the environment. Wishtoyo shares traditional
Chumash beliefs, cultural practices, songs, dances, stories, and values with the public to instill
environmental awareness and responsibility for sustaining the health of our land, air, and water
for the benefit of future generations. Wishtoyo’s Ventura Coastkeeper program protects the
ecological integrity and water quality of Ventura County’s inland and coastal waterbodies and
their watersheds through watershed monitoring and studies, law, policy, and restoration projects.
As evidenced by condor pictographs, condor ceremonies, and condor dances, the Chumash
people have a long history of interaction with the California condor for a variety of purposes,
mcluding religious and ceremonial ones. The Chumash people resided in villages, conducted
cermonies at sacred sites, and buried their dead in and around the proposed Tejon Ranch project
site for over 10,000 years. The Chumash people and the Wishtoyo Foundation have a strong
cultural interest in the recovery of the California condor and the protection of Tejon Ranch. —

This proposed HCP is unprecedented in allowing for (non-lethal) take for the California |
condor. As you are well aware, this species was literally at the brink of extinction when extreme
intervention was put in place at the cost of millions of dollars in public and private funds. It is
mappropriate and legally indefensible that California condors would be considered for even non-
lethal “take” under this permit. —

The DHCP must meet the legal standards set forth in the ESA, 16 U.S.C. §§ 1531 et seq., |
and provide for not only the protection of the covered species but also the conservation
(recovery) of those species. As with numerous other approved multi-species HCPs, this DHCP
and associated documents utterly fail to provide for either adequate protection or recovery of the
covered species. Therefore, as described in more detail below, the proposed DHCP fails to meet
the statutory requirements of the ESA as well as the other applicable statutes. —

Importantly, as described in more detail in Section IL.B., below, the Center believes that |
the entire public review process has been fatally harmed by the FWS’s failure to make relevant
documents publicly available as 1s required by Section 10(c) of the ESA. Unless and until the
FWS makes all documents available, the review process cannot proceed. The Center therefore
submits these comments out of an abundance of caution only and by doing so in no way waives

—04-3

- 04-4

—04-5

—04-6

—04-7

any rights or claims it may have for the FWS’s failure to comply with the ESA. —
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A. Inconsistent and Inaccurate Project Description

As a threshold matter, the DHCP and the DEIS both suffer from inconsistent project
descriptions and inaccurate mapping. The effect of these numerous inconsistencies, errors, and
omissions 1s to confuse the reader and make any reasonable assessment of the project impossible.

The DHCP contains numerous inconsistencies regarding the acreage totals for its various |
development components and fails to use a uniform system for describing these components
throughout the document. One example concerns the development envelope of the Tejon
Mountain Village (“TMV?”) project itself. Numerous references are made to a 7,860 acre
“development envelope” (DHCP p.2-2, n.2), a 7,800 acre “disturbance area envelope” (DHCP
p.4-60), and a 7,900 acre “CEQA envelope” (DHCP App. C p.4). These various acreage totals
are repeated throughout the DHCP. However, the total figure is never defined. The most
important and prominent description of acreage totals for the document is contained in Section 2:
Project Description. Yet Table 2-1 does not include the 7,800-7,900 acre figure, nor any figures
that clearly add up to that total. —

Also problematic is the DHCP’s extremely inconsistent adherence to the assertion that |
the analysis will assume that the 7,800-7,900 acre development envelope will be 100% impacted
(DHCP p.2-2, n.2). Rather than consistently using the 7,800-7,900 acre figure when analyzing
the 1mpacts of the TMV development, the DHCP uses a figure of 5,082 acre figure with far
greater frequency. For example, within the Project Description itself the DHCP admits that
“[t]he net development disturbance area associated with the TMYV project 1s approximately 5,082
acres,” (DHCP p.2-11). Similarly, the DHCP’s analysis of the project’s impacts to condor
critical habitat explicitly states that only “5,082 acres will actually be impacted,” resulting in a
lower calculation of impacted critical habitat (DHCP p.4-60). —

Compounding the problem of inconsistent acreages for the TMV development is a lack of |
adequate description of how those figures were derived and what components of the project are
mcluded in each figure. For example, one paragraph of the Project Description discusses at least
four different TMV-associated planning boundaries: a “TMV Planning Area,” a “TMYV Specific
Plan,” a “TMV project,” and “TMV.” (DHCP p.2-11). Only “TMV” apparently includes the
3,450 residences, up to 160,000 sq. ft. of commercial development, two golf courses, equestrian
center, 750 hotel rooms, and up to 350,000 sq. ft. of support uses. These various uses need to be
adequately described, with estimated development disturbance areas clearly defined for each use
so that the total disturbance area of the project i1s adequately described. That total figure must
then be used consistently throughout the document. —

As described in more detail in Section ILE.3.a., below, the maps provided in both the |
DHCP and the DEIS fail to accomplish their informational purpose, instead sowing confusion
and misinformation. A representative sampling of these inconsistencies was described in a
detailed report published in the pages of the Mountain Enterprise, which concluded that “[r]ecall
and reissue, after proofreading and correction, may be needed” for the DHCP and DEIS
{Hedlund and Penland 2009). We join in these comments, and the analysis by the Mountain

- 04-8

—04-9

-04-10

—04-11

—04-12

Enterprise is hereby incorporated in full to these commments. —
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The inaccuracies and omissions in the DEIS render the description of the baseline |
conditions unusable in violation of NEPA. FWS is required to “describe the environment of the
areas to be affected or created by the alternatives under consideration.” 40 CFR § 1502.15. The
establishment of the baseline conditions of the affected environment 1s a practical requirement of
the NEPA process. In Half Moon Bay Fisherman’s Marketing Ass’n v. Carlucci, 857 F.2d 505,
510 (9th Cir. 1988), the Ninth Circuit states that “without establishing...baseline
conditions...there is simply no way to determine what effect [an action] will have on the
environment, and consequently, no way to comply with NEPA.” —

Inconsistencies such as those described above are repeated throughout the document, |
making an accurate analysis of the impacts of the project impossible for the public and decision-
makers. The DEIS and the DHCP should be withdrawn and all errors and omissions corrected
before any re-issuance. -

II. VIOLATIONS OF THE ENDANGERED SPECIES ACT
A. LEGAL FRAMEWORK

Section 9 of the ESA and its implementing regulations prohibit any person from “taking”
a threatened or endangered species. 16 U.S.C. § 1538(a)1); 50 C.F.R. § 17.31. A “person”
mcludes private parties as well as local, state, and federal agencies. 16 US.C. § 1532(13).
“Take” 1s defined broadly under the ESA to mclude harming, harassing, trapping, capturing,
wounding, or killing a protected species either directly or by degrading its habitat sufficiently to
impair essential behavior patterns. 16 U.S.C. § 1532(19). The ESA not only bans the acts of
parties directly causing a take, but also bans the acts of third parties whose acts bring about the
taking. 16 U.S.C. § 1538(g). The section 9 “take” prohibition does not apply to listed plants
species, but the ESA prohibits, among other things, the destruction, damage, or removal of listed
plants in knowing violation of state law. 16 U.S.C. § 1538(a}2)B). —

Congress created two “incidental take” exceptions to section 9’s take prohibition. One of |
these exceptions 1s found in section 10 of the ESA. Section 10(a}(1)(B) authorizes the Fish and
Wildlife Service (“FWS”) to issue Incidental Take Permits (“ITPs”) to private parties and state
and local governmental entities for “any taking otherwise prohibited by section 1538(a}(1)(B)
[section 9] of this title if such taking is incidental to and not the purpose of the carrying out of
any otherwise lawful activity.” 16 U.S.C. § 1539(a}(1)(B). There is no incidental take exception
for actions prohibited by section 9 involving listed plants. —

An applicant for an ITP must prepare and submit to FWS an HCP. 16 U.S.C. §
1539(a)}(1)}B). The HCP must contain specific measures to “conserve,” or provide for the
recovery of, the species. At a minimum, the ESA and implementing regulations require all HCPs
to include the following: (1} a complete description of the activity sought to be authorized; (2}
names of the species sought to be covered by the permit, including the number, age and sex of
the species, if known; (3) the impact which will likely result from such taking; (4} what steps the
applicant will take to monitor, minimize, and mitigate those impacts; (5} the funding that will be

—04-13

| 04-14

—04-15

—04-16

—04-17

available to implement such monitoring, minimization, and mitigation activities; (6) the

procedures to be used to deal with unforeseen circumstances; and (7) what alternative actions to ¥
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such taking the applicant considered and the reasons why such alternatives are not being utilized.
16 US.C. § 1539(a)}2)}AX}1)-(iv); 50 C.F.R. §§ 17.22, 17.32. FWS cannot issue an I'TP if the
HCP does not contain this information. 16 U.S.C. § 1539(a}2)}(A). _
Upon reviewing an HCP and before permit issuance, the FWS must find that (1) the
taking will be incidental; (i1} the applicant will, to the maximum extent practicable, minimize and
mitigate the impacts of such taking; (iii} the applicant will ensure that adequate funding for the
plan will be provided; (iv) the taking will not appreciably reduce the likelihood of the survival

04-17

(Cont.)

and recovery of the species in the wild; and (v) any other measures FWS requires will be met. —04-18

Ieo US.C. § 1539(a)}2¥B); 50 C.F.R. §§ 17.22, 17.32. Should FWS make positive findings
under section 10, FWS must i1ssue the applicant an incidental take permit. 16 U.S.C. §
1539(a}(2)B). Failure to comply with the mandatory terms and conditions of an incidental take
permit constitutes a violation of the section 9 “take” prohibition. 16 U.S.C. § 1539(a)}2)C).

Federal agencies have an affirmative duty to promote the conservation (i.e., recovery) of |
threatened and endangered species. Section 2(c) of the ESA provides that it is “...the policy of
Congress that all Federal departments and agencies shall seek to conserve endangered species

and threatened species and shall utilize their authorities in furtherance of the purposes of this ()4.19

Act.” 16 U.S.C. §1531(c)1). Section 7(a)(1) also establishes an affirmative duty to conserve.
16 US.C. § 1536(a)}(1). If FWS grants a permit on the basis of this HCP without requiring
additional minimization and mitigation of 1mpacts to species, it will be in violation of its duties
under Sections 2 and 7 of the ESA. -

In addition to section 10 “take permits,” the ESA also provides for incidental take
statements that, among other things, may exempt federal agencies from section 9’s take
prohibition. 16 U.S.C. § 1536(o}2). Upon concluding the Section 7 consultation process on the
HCP, FWS may issue a “take statement” after rendering a “no jeopardy” biological opinion. /d.

at § 1536(b} (4} A). An incidental take statement must (1) specify the impacts on the species, (2) |H04-20

specify the reasonable and prudent measures that the FWS considers necessary to minimize such
mmpact, and (3) set forth terms and conditions that must be complied with by the federal agency
to implement these reasonable and prudent measures. 16 U.S.C. § 1536(b)(4). Failure to comply
with the mandatory terms and conditions of a take statement renders the agency’s action in
violation of the take prohibition. -

Consultation under Section 7(a)(2) on the HCP’s covered activities will result in the |
preparation of a Biological Opinion (“BiOp”) by FWS that determines if the proposed action 1s
likely to jeopardize the continued existence of a listed species or adversely modify a species’
critical habitat. While FWS has not yet issued the BiOp on the HCP, the BiOp must include a
summary of the information on which it is based and must adequately detail and assess how the

action affects listed species and their critical habitats. 16 U.S.C. § 1536(b)3). Additionally, if H04-21

the BiOp concludes that the agency action is not likely to jeopardize a listed species or adversely
modify its critical habitat, it must include an Incidental Take Statement which specifies the
mmpact of any incidental taking, provides reasonable and prudent measures necessary to
minimize such impacts, and sets forth terms and conditions that must be followed. 16 U.S.C. §
1536(b}4). If FWS’s action may affect a listed species, the absence of a valid BiOp means that

v
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the action agency has not fulfilled its duty to insure its actions will neither jeopardize a listed
species nor adversely modify the species’ critical habitat.

The BiOp must include an evaluation of the direct, indirect, and cumulative effects of the ™|
action on listed species. 16 U.S.C. § 1536(a)}2); 50 CFR §§ 402.02, 402.12, 402.14(d),

402.14(g}3). In addition to effects of other federal actions, “cumulative effects” include “effects [<04.22

of future State or private activities, not involving federal activities, that are reasonably certain to
occur within the action area of the federal action subject to consultation.” 50 C.F.R. § 402.02.

Throughout its analysis, the BiOp must utilize the “best scientific and commercial data |

available.” 16 U.S.C. § 1536(a}2); 50 C.F.R. §402.14(d). FWS must consider all the relevant [~04-23

factors and articulate a rational connection between the facts and its ultimate conclusion. —

If an action’s impact on a species’ habitat threatens either the recovery or the survival of
a species, the BiOp must conclude that the action adversely modifies critical habitat. The ESA

defines critical habitat as areas which are “essential to the conservation” of listed species. 16 —04-24

U.S.C. § 1532(5)(A). The ESA’s definition of “conservation” includes the recovery of species.
See 16 U.S.C. § 1532(3). —

FWS has not yet issued a BiOp for the HCP. However, we hope it will comply with all ™|

of the above-listed requirements. As 1t stands, the HCP does not demonstrate that it prevents —04-25

jeopardy (survival and recovery} and adverse modification. —

Under Section 10(a}2)C), FWS must revoke any ITP issued if “the permittee is not |
complying with the terms and conditions of the permit.” However, the availability of permit

revocation does not remedy the flaws of an HCP relying on highly speculative conservation —04-26

measures. Nor should permit revocation be the only enforcement tool available for ensuring
implementation of the HCP. —

B. ESA SECTION 10(C): DUTY TO PUBLICLY DISCLOSE INFORMATION ]

Under Section 10(c), “[1]nformation received by the Secretary as a part of any application
shall be available to the public as a matter of public record at every stage of the proceeding.” 16

U.S.C. § 1539(c) (emphasis added). FWS has to date refused to provide documents related to —04-27

this HCP / ITP that were repeatedly requested by the Center pursuant to the Freedom of
Information Act. The denial of these requests has resulted in information germane to the HCP
being withheld from the public, violating Section 10(c) and necessitating the withdrawal of the
application. -

Tejon Ranch filed a lawsuit against FWS on December 30, 1997, attempting to halt the ™|
release of California condors near Tejon Ranch and to have any released condors in California be

classified as experimental under ESA Section 10(j). Although the lawsuit was virtually [H04-28

meritless, it was minimally defended by a compliant FWS, who agreed to a stipulated stay of the
case in October of 1999 with no substantive briefing having been filed. The stipulation states ¥y
that:
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[Tejon’s] primary objective in this action is to obtain meaningful and binding
assurances from the Service that its releases of Condors in California will not
result in undue constraints on the management and operations of the Ranch. For
its part, FWS has stated that it understands Tejon’s desire in this regard and would
like to satisfy it...

{Tejon Ranch 1999). —

The Center submitted its first request under the Freedom of Information Act (“FOLA™)
for documents related to Tejon Ranch and any HCP or ITP in January, 2002. The Service
subsequently provided approximately 430 pages of responsive documents. One of the released
documents is the 1999 “Memorandum of Agreement,” which, although not signed by the FWS,
is apparently the final draft of the agreement between FWS and Tejon Ranch that directly led to
this HCP (US FWS 1999). This document, not disclosed as part of the HCP application,
describes the specific agreement between FWS and Tejon Ranch including the scope and terms
of the future ITP and HCP. Tt is strikingly pre-decisional, making clear that the subsequent
review process will protect Tejon’s future development goals over the conservation of the
species.

Soon after the Center’s FOILA request, Tejon Ranch filed a motion in its lawsuit to place a |
protective order on all documents related to the settlement of its lawsuit. In December, 2002, the
district court granted this motion, unopposed by FWS. The protective order, still active, states:

Except for any Habitat Conservation Plan and accompanying documents that are
formally submitted to the U.S. Fish and Wildlife Service in an application for the
issuance of an incidental take permit pursuant to Section 10 of the Endangered
Species Act, 16 U.S.C. § 1539, all documents and records created and produced in
relation to and for the purposes of settlement of the instant action shall be treated
as confidential and not be disclosed to any person other than the plaintiffs and the
defendants or used in any other litigation.

(Tejon Ranch 2002). _
Citing this protective order, FWS has refused to disclose documents in its possession that |
would otherwise be matters of public record and required to be disclosed by Section 10(c} and
that are likely related to the permit application and HCP submitted by Tejon Ranch. Through
multiple FOIA requests the Center has sought all information that has been received by the
Secretary and all underlying documents that regard the proposed MSHCP, among other
documents. Other than re-releasing the documents that had been provided in 2002, FWS has
repeatedly denied these requests, releasing only some documents that were not in conflict with
the court protective order while withholding others (US FWS 2009a). —

Communications between Tejon Ranch and FWS concerning Tejon’s management plans |
have clearly taken place that directly relate to the proposed HCP and that likely contain
information relevant to the proposed HCP. The secret back-room agreement, evidence of which

| 04-28
(Cont.)

-04-29

—04-30

—04-31

—04-32

is now cloaked in darkness by the gag-order placed in Tejon’s lawsuit, raises the question of y
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whether the agency has predetermined the outcome of its decision-making process for the
proposed HCP and I'TP. The only way this question can be answered, and for the public to have
any confidence in the action of its public agencies, is for all communications between Tejon
Ranch and FWS to be made public prior to any decision being made concerning this application.

FWS’s contempt for Section 10(c) has also prevented the public from obtaining |
compelling evidence concerning the importance of Tejon Ranch to the California condor and
FWS’s own scientists” thoughts on that issue. For example, the Center has received, from
various sources, documents that are believed to be drafted by FWS and/or are in the agency’s
possession that discuss the importance of Tejon Ranch to the California condor (US FWS 2009b,
US FWS 2009¢, US FWS 2009d, and US FWS 2009¢). They have not been provided to the

04-32

(Cont.)

Center in response to its numerous FOIA requests and are not part of any document associated —-04-33

with the HCP application. Many of these documents are important as they directly contradict the
conclusions presented in the DHCP. One of these documents, apparently withheld by FWS, is
entitled “The Significance of Tejon Ranch to the Conservation of the California Condor,” dated
July 8, 2002 (US FWS 2002b). It 1s believed that this document 1s an official report created by
FWS. It contains an extensive review of the evidence available at that time documenting the
historical use of Tejon Ranch by condors—evidence that is germane as it calls infto serious
question the conclusions made in the DHCP. —

By not including these and similar documents in the HCP application, and by nof |
providing them 1in response to repeated requests under FOIA, FWS risks the appearance of
mtentionally trying to hide them from the public. Section 10(c) 1s part of the HCP process for

exactly this reason: all evidence possessed by the agency must be provided to the public in order H)4-34

for the agency’s decision to have any legitimacy. For this reason, Tejon’s application must be
rejected and not considered until all impediments to disclosure of all documents are removed and
the public has the opportunity to know the full spectrum of the agency’s knowledge and actions.

C. “NO SURPRISES” POLICY ]

The HCP purports to provide assurances for listed and unlisted species without providing
for mcreased protections and alterations of the HCP 1n the face of changed circumstances. In
other words, no additional mitigation lands, financial compensation, or land restrictions could
apparently ever be required regardless of circumstance or species’ needs. This provision of the
HCP contradicts the ESA’s requirements that HCPs minimize and mitigate impacts to species
and provide for the survival and recovery of species. As the Ninth Circuit recently noted, when
1ssuing a biological opinion and Incidental Take Statement the agency must take into account

both the survival and recovery of the species “[b]ecause a species can often cling to survival —04-35

even when recovery is far out of reach.” National Wildlife Federation v. NMFS, 524 F.3d 917,
931 (9th Cir. 2007). Other courts have reached the same conclusion, noting that any action for
which an incidental take permit is issued should provide for recovery as an integral part of
species conservation and maintain the flexibility to adequately protect both species recovery and
survival. See Southwest Center for Biological Diversity v. Bartel, 470 F. Supp. 2d 1118, 1139
(S.D. Cal., 2006} (enjoining ITP issued for San Diego area HCP and agreeing that the structure
of the no surprises assurances created a “‘shell game’ in which FWS effectively eliminates the
ESA protections for vernal pools by promising to protect them in the future at the same time ity
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restricts its authority”). The HCP’s “Adaptive Management” program, despite the title’s
indication to the contrary, does nothing to protect species from harm in the future if the HCP
does not provide sufficient measures to protect species from survival and recovery and to require
additional measures be taken for such protections in the face of changed circumstances or
relevant new information. Instead, it leaves species highly vulnerable because the HCP virtually
forecloses management changes that are necessary in any long-term plan to incorporate new
scientific data or address changed circumstances. -

FWS and NMFS issued the “No Surprises” rule in 1998, 63 Fed. Reg. 8,859 (Feb. 23,
1998). That rule revised Part 17 of the Code of Federal Regulations and provides that as long as
the HCP 1s being properly implemented, the federal government will not require any additional
mitigation from the permit holders in the even of unforeseen circumstances. Additional measures
deemed necessary to respond to changed circumstances, including the listing of new species,
designation of critical habitat, development of recovery plans and unexpected stochastic events,
will be limited to those measures specifically identified in the HCP and only to the extent of the
mitigation specified. Unfortunately, the Service’s new so-called Permit Revocation Rule does
not cure the invalidity of the No Surprises rule. The No Surprises rule has been in almost
continuous litigation from its inception, has been revised several times, and will likely once
again be struck down by the courts. The HCP must not include this illegal provision. _

D. COVERED SPECIES GENERALLY 7]

An HCP 1s, first and foremost, a conservation planning document. The purpose of
conservation planning includes not just maintaining species on the landscape but contributing to
their biological recovery (Noss et al. 1997). Proper goals of a science-based conservation plan
are: a) increasing habitat value, b} increasing population size and viability, ¢} addressing on-
going threats, and d) developing a reserve design. In general the DHCP fails in providing a
scenario for the first three of these important foundations of conservation biology. —

The DHCP will ultimately result in a net loss of habitat to the covered species, and in |
some instances a significant loss of the species. This 1s hardly a conservation scenario in support
of species recovery as purported in Section 1 of the DHCP: “the MSHCP includes... measures
that contribute to Covered Species conservation and recovery” (DHCP at pg. 1-1). The failures
in the DHCP are so sweeping that, if any HCP is to be approved for this property, a revised
DHCP would need to be prepared that would include radical changes in the purpose and scope of
the document. -

This section describes our general concerns of the analyses of covered species in the |
DHCP. Specific concerns regarding each species are then discussed in the two sections that
follow, first for the California condor (Section ILE.)} and then for the other covered species
(Section ILF.}. —

1. Inadequate Habitat Models -

With regards to modeling of habitat, the model developed and used to evaluate habitat for

A
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the species is inadequate. The spatial scale of modeling (Tejon Ranch only) is too small to fully y
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understand a given species potential suitable habitat. The number of presence points of many of
species is small and additional information needs to be provided enough about the species for a
complete analysis of suitable habitat. Additional data sets are available that were not used to
mform the modeling effort. To remedy these conclusions the entire range of a species should be
modeled and all occurrence points should be included in the models (Krause 2009, attached here
as FExhibit 4). These basic flaws make the analysis of conservation and impacts from
development disputable, and require remodeling of the habitat and re-evaluation of the
conservation and development scenario. -

The DHCP fails to provide any evaluation of the efficacy of the modeling by field
checking the results to verify that in fact the models do identify appropriate habitat. As
identified below, based on habitat requirements, numerous species modeled habitats appear to be
over-estimated in size. Based on the large habitat areas identified by the modeling, and the very
few (if any)} target species that were located in the areas, suggests the effectiveness of the
modeling is sub-optimal. The DHCP fails to discuss the refinement of models based on field
verification or other iterative process as identified in other scientific based modeling approaches
(Brooks 1997).

2. Reserve Design Fails to Use Available Science

No actual data is presented that was used as the basis of the reserve design. Conserved
areas appear to be based on where development was not buildable or desired, not conservation
biology. Too many books and articles have been written on reserve design to be
comprehensively mentioned here, so instead, a few recent key papers are included (Abbit et al.
2000, Burgman et al. 2001, Chave et al. 2002, Moilanen and Wintle 2007, Vandergast et al.
2008). —

Additionally, no population viability analysis was presented to justify the effectiveness of
the proposed conservation scenario over the requested 50 year permit duration. Population
viability analysis (PVA) 1s a scientifically recognized process of identifying the threats faced by
a species and evaluating the likelihood that it will persist for a given time into the future
(Machinski et al. 2007, Akcakaya and Sjogren-Gulve 2000, Brooks ef al. 2002, Reed et al. 1997,
Boyce 1992} and it is often oriented towards the conservation and management of rare and
threatened species (Morris et al. 2002), with the goal of applying the principles of population
ecology to improve their chances of survival. PVA has been used on a variety of species
mcluding but not limited to in California, the California gnatcatcher (Akcakaya and Atwood
1997) and Stephen’s kangaroo rat (Price and Kelly 1994). We strongly suggest that the data sets
be collected in support of providing PVA for each of the proposed covered species’ and their
conservation scenario. -

If in fact the model was reliable, the analysis of the direct and indirect impacts fails to
provide the detailed analysis necessary in order to evaluate the impacts to species. The range of
mmpacts 1s woefully of inadequate based on the developments proposed. Impacts are
mischaracterized as “non-permanent”, when in fact many of these impacts are permanent. Even

A
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the short-term impacts include a minor subset of the actual impacts. —
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3. Unequal Values of Conservation Lands

All of the “conserved lands™ are treated equally under the conservation scenario, when in
fact there are significant differences between them. While the text relies on identifying
conservation areas within the Established Open Space and the TMV Planning Area Open Space
as well as the Potential Open Space. However, none of the maps in the DHCP identify the
boundaries of these areas. Therefore it is impossible to identify where the actual location of
conservation for each species is proposed to occur. This is particularly important when
gvaluating the true conservation value of the set-asides. —

From the maps that are provided, significant “mitigation lands” (DHCP Figure 1-5) or |
“open space” (DHCP Figure 1-3) within the TMV Specific Plan boundary are proposed
fragmented islands of habitat within a sea of proposed development. This proposal violates very
basic tenets of conservation biology and conservation planning, which require large blocks of
habitat, habitat in contiguous blocks not fragmented blocks, interconnected blocks, and blocks
that are roadless or otherwise maccessible (Noss et. al. 1997). Fragmented landscapes can have
significant detrimental genetic implications (Vandergast et al. 2007) by lowering migration rates
and genetic connectivity among remaining populations of native species, reducing genetic
variability and increasing extinction risk. Therefore much greater analysis of the actual
conservation values of the TMV Planning Area Open Space for species conservation needs to be
mcluded. No description of the activities that will be allowed in this area is described. For
example, “fuel modification” is proposed to take place in this area, but the actual location of
where the habitat modification in support of fuel modification is not identified. Based on the
covered species habitat and needs, this type of activity could be a significant impact in these
areas. In fact, upon closer examination, the science may indicate that very little long-term
conservation 1s provided by some of these lands for certain species. —

The “Established Open Space” areas’ activities present the same challenge. This area
currently has roads, other infrastructure and activities within it. The DHCP indicates that
additional road work, frails and other infrastructure could potentially be implemented as a
covered activity, but lacks the details on the type of activity and the proposed location. In order
for a full analysis of the potential impacts, the activities must be identified. ]

Included in the conservation scenario are Potential Open Space areas. These areas need
to be deleted from the proposed conservation scenario because they are just that: potential. As
such they are not assured for species conservation at this time and therefore cannot be considered
as part of the conservation scenario. Including them in the calculations of areas to be conserved
1s confusing at best, and misrepresents the proposed conservation scenario. If the Potential Open
Space acreage is required to conserve the species to the level that is being proposed in this
DHCP, they need to be unequivocally included by Tejon Ranch as part of the mitigation
scenario, not analyzed as a separate acquisition deal. Tejon Ranch owns a vast majority of the
property under consideration, and if that acreage 1s needed for conservation purposes, then its
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conservation should not rely on “buyout” by conservation groups in order to preserve it. —
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4. Key Plans Not Available for Public Review =

Many of the “mitigation measures™ identify other plans that need to be developed. They include
the Grazing Management Plan, the Integrated Pest Management Plan, the European Starling
Management Plan, and the Public Access Plan. These plans will affect the biological resources
proposed for conservation under the DHCP. Therefore, the plans also need to be included for
review and determination of consistency with the DHCP as part of the DHCP/DFEIS for public

review.

A fire management plan also needs to be developed, not only to protect human life and
habitation, but also covered species life and habitation. Severe impacts to habitat have occurred
not only from fire, but from “fuel management”, so a clear plan of action needs to be identified
and included for its effects on species management. The “Fuel Management Plan™ which is part
of the Tejon Ranch Conservation and Land Use Agreement (DHCP at pg. 2-5) is too myopic to
cover the slate of issues associated with fire prevention and protection. The simple caveat that
“fuel management programs will be required to comply with the MSHCP and are subject to FWS
review and approval for consistency with the MSHCP and the FESA” (DHCP at pg. 2-6) does
not adequately cover the potential impacts to the covered species. Habitat clearance for fire
safety can significantly degrade habitat, encourage exotic plant invasions, which can exacerbate
fire threat, and significantly impact species. A thorough analysis of what is proposed and how it
will tmpact each covered species needs to be disclosed and analyzed. Only snags removal
around Castac Lake 1s mentioned regarding potential impacts to bald eagle. All of the other
species can be impacted by fire clearance activities as well, and we recognize that this clearance
is a necessary component when a sprawling new city is proposed in a high fire zone. —

The fragmenting and large edge to area ratio of the Tejon Mountain Village project is |
particularly problematic for any conservation value of the “TMV Planning Area Open Space”,
considering that 1,772 acres of “fuel modification” is already planned within the “open space”
(DHCP at pg. 2-10)." The identified acreage actually seems quite conservative in its estimate of
the amount of fuel modification, however, absent any plan, we can not provide additional
comments. —

Lastly, a weed management plan also needs to be developed. Exotic invasive plant|
species is listed as a threat to most of the covered species and their habitats. A comprehensive
strategy to deal with invasive species also needs to be included for public review. _

The failure to identify much less analyze the impacts from these omitted plans make any |
gvaluation of the adequacy of mitigations impossible. —

5. Inadequate Field Surveys and Mapping

In many of the species accounts in Section 5, the actual number of years of

presence/absence surveys 1s unclear. For some species, for example the western spadefoot, onlyy

! The “edge effects” of the TMV development design are not addressed at all in the DHCP, other than to highlight ]
how much open space will supposedly be conserved. Edge effects are well studied and invariably lead to

-04-49

—04-50

—04-51

—04-52

—04-53

| 04-54

destruction of habitat values and ecosystem values (Soule 1991, Soule et al. 1992, and Crooks and Soule 1999).
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a single vear of presence/absence surveys were completed, and then only in the “modeled”
habitat. For a project that affects rare and endangered species and is proposed to be in place for
fifty years for compliance with the Endangered Species Act, a single year of surveys for species
1s inadequate. Because of the lack of adequate biological surveys, it is impossible to evaluate the
project impacts, avoidance opportunities, minimization of impacts opportunities, adequacy of
mitigations, or adequacy of proposed conservation scenarios. For this complex of a plan,
additional surveys need to be done and included as a basis for modeling, developing

conservation scenarios and evaluating “take”. -

Additional data sets are known from TRC lands for numerous years and these publicly
available data need to be included. For instance, a series of recent science-based documents
were completed on conservation values and opportunities of Tejon Ranch (CBI/SCW 2006, CBI
2003a, CBI 2003b, SCW 2003). Other non-public data sets maybe available from TRC, who
require confidentiality agreements between the company and the contractors. These types of
arrangements often do not allow for full public disclosure of the on-the-ground resources, which
18 imperative in this case where take permits are proposed to be in place for fifty years.
Presenting a single year of surveys as the basis for an HCP this controversial and of such great
scope clearly could not include all the best available science — or if it does, the DHCP is
premature. -

None of the maps included in the DHCP identify where the covered species actually have |
been documented to occur. These data, along with a delineation of where surveys have actually
taken place are essential to understanding the completeness of the information upon which the
DHCP has been based. As stated above, the lack of data points to the significant inadequacy of
the DHCP in complying with the Endangered Species Act. —

6. Inadequate Baseline Surveys / Long-Term Monitoring / Adaptive
Management

The DHCP fails to put in place any long-term monitoring of the covered species and their
habitats. The DHCP in many of the objectives states that “[e]nvironmental baseline surveys of
the Ranch will be conducted to determine the presence or absence of ...” species. These baseline
surveys should have been done as a basis for the HCP. Evaluating adequacy of the proposed
impacts and mitigations is impossible without those essential data sets. Setting aside acres of
land provides no conservation value if the covered species is not present on or does not utilize
those lands. —

Long-term monitoring of the conserved resources is also not proposed. Regular long- |
term monitoring is essential to documenting changes that occur on the landscape. In light the
variety of changes that could occur because of development, exotic species invasions, fire,
drought, global climate change and others factors, it is imperative that regular long-term
monitoring be implemented. Stemming from those long-term monitoring data, a framework of
adaptive management must also be included, including identification of thresholds and friggers
for management actions to maintain the integrity of the conserved arcas. These requisite parts
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that are included in most HCPs are a glaring omission.
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2. Conservation Must Occur “Up-front”

All conservation easements in support of the conservation set-asides identified in the
DHCP need to be recorded prior to any ground disturbance. The proposed phasing of dedication
(DHCP at pg. 2-10) does not provide the requisite assurances and undermines the ability of the
proposed HCP fo effectively secure adequate conservation over the long-term and that the terms

of the DHCP would ever be met. —

8. Covered Species List Inappropriate —

Of the 27 species proposed for incidental take coverage under the DHCP, seven of them
were not documented as occurring on the project site: spadefoot toad, least Bell’s vireo,
southwestern willow flycatcher (while flycatchers were identified on site, the document indicates
that they were not southwestern willow flycatcher [DHCP at pg. 5-94]), yellow-billed cuckoo,
valley elderberry longhorn beetle, ringtail and the Tejon poppy. Based on the data presented, it
1s unclear how the “biological working groups™ determined that these species will benefit from
coverage under the DHCP. These species need to be dropped from the revised DHCP, until the
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time that they can be located on the project site. -
. Additional Inadequate Analyses

No analysis of toxic materials associated with development is discussed. For example the
area 1n and around the Tejon Ranch i1s a known hotspot for bubonic plague
(http://psbweb.co.kern.ca.us/EH Internet/EH BillsBlog.aspx). The vector for this sometimes-
deadly bacteria is fleas. Infected fleas are commonly found on mammals including the
California ground squirrel (Spermophilus beecheyi), which is an abundant prey item on the Tejon
Ranch for a variety of raptors including the condor. Once additional humans are introduced into
the proposed project site, there is increased potential for human exposure to bubonic plague.
Rodenticides may be used to reduce the exposure level, however the rodenticides can cause toxic
buildups in higher level carnivores that eventually cause death (Shore et al. 1999). This and
other potential indirect impacts are stmply not discussed in the DHCP. —

The “conservation objectives” in Section 7 are actually best management practices for |
construction projects not really conservation plan objectives. —

For the species where a mitigation strategy of relocation or franslocation or moving is |
proposed, we note that the scientific literature indicates that these efforts generally result in
failure (Fischer 2000, Wolf 1996, Dodd and Siegel 1991). If this experimental strategy is to be

implemented, it should be recognized to be experimental, and therefore not a mitigation or
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minimization measure. —
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E. CALIFORNIA CONDOR B

1. Importance of Tejon Ranch to the Condor

The successful recovery of the California condor, especially its recovery in its historical
habitat, depends on the future of Tejon Ranch. The ranch is the linchpin of the species’
historical habitat, as the Tehachapi Mountains provide crucial connectivity for condors between
habitat in the southern coast ranges and the southern Sierra Nevada. The area has long been
regarded as essential foraging grounds for the species and for this reason a large portion of Tejon

has been designated as condor Critical Habitat. —

The ranch’s importance to the condor has been known from the earliest days of scientific |
study of the species and its protection has been a priority from the beginning of the condor
recovery program. Numerous documents produced by the FWS over the years have expressed
these findings and goals. Once such document, titled “The Significance of Tejon Ranch to the
Conservation of the Califormia Condor,” dated July 8, 2002, provides a useful summary of this
history along with a succinct argument for the ranch’s importance to the species (US FWS
2002b).2 In 2007, forty-two members of the scientific community signed a “Declaration on the
Conservation Significance of Tejon Ranch,” which observed that Tejon was “currently the target
of development proposals that could irretrievably degrade™ the conservation values of the ranch
{White et al. 2007). —

The DHCP and DEIS mostly recognize the general importance of Tejon to condors. |
Unfortunately, in their zeal to provide take coverage for the ranch’s development plans, the
documents improperly downplay the importance of the TMV site to the species, ignore impacts
of the project, fail to provide adequate mitigation measures for those impacts, and ultimately
endorse and enable a development plan that will result in the reduction of the likelihood of the
recovery of the species. -

2. Tejon Ranch Company’s History of Hostility to California
Condors

For most of its history, Tejon Ranch has been an ally of the condor. Its ranching
operations, hunting program, and lack of development maintained essential habitat features that
the diminishing condor population needed for its survival. As urbanization destroyed other
available foraging habitat for the species, Tejon Ranch remained an excellent source for food for
virtually the entire species. Ranch managers cooperated with biologists to enable scientific study
of the species on the property and the company even sponsored condor censuses. These facts are
properly described in the DHCP, but what is not described is that this cooperation effectively
ended when the last wild condors were trapped on Tejon Ranch in 1987. From that point on,
roughly coinciding with purchases of stock in the company by real estate investment funds,
Tejon became outright hostile to the recovery program, limiting its cooperation with condor
scientists and taking actions that would ultimately threaten the survival of the species.

2 We believe that this document was produced by the FWS and is in the agency’s files, although it has not been
provided to the Center in any of the Center’s document requests and is not believed to have ever been made public
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(see discussion in Section [LB.). —
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The most significant of these hostile actions was the filing of a lawsuit in 1997 that |
sought to compel the FWS to designate condors as a “nonessential experimental population”
under Section 10(j) of the ESA, which would strip them of most of their endangered species
protections. The suit also sought to limit the release of condors near Tejon and to alter the
boundaries of designated critical habitat on the ranch. This suit is briefly discussed in the
Introduction of the DHCP, but not discussed in the section on condor impacts. |

Based on settlement discussions between Tejon and the FWS, the parties entered a
Memorandum of Agreement m 1999 (US FWS 1999). In this Memorandum of Agreement,
Tejon agreed to stay the lawsuit in exchange for the FWS’ proposed issuance of an ITP and HCP
covering the California condor. Pursuant to the agreement, the FWS was obligated to provide
condor take coverage for future Tejon Ranch development {only vaguely described in the
agreement) for a term of 75 years. -

Because the DHCP—and FWS’s potential approval of the HCP and its acquiescence to
Tejon’s development goals—are direct products of Tejon’s lawsuit, all aspects of this suit must be
made public, including all documents filed in court and all communications exchanged between
the parties. The only thing preventing disclosure to this date is the protective order filed in the
litigation. See Section I1.B, above. An example of a document that has not been produced due to
the protective order in the lawsuit but which 1s referenced in the DHCP 1s an October 31, 1994
letter to FWS. The DHCP appears to selectively describe this letter, stating that in 1t Tejon
agreed to provide the FWS access to ranch lands. DHCP, p.1-13. But a copy of the first page of
this letter, obtained from an anonymous source and not publicly released by FWS, suggests that
this offer of access came with strings: the access needed be “reasonable,” and Tejon Ranch was
quick to point out that:

We would like to be of assistance. However, we are a publicly held company and
have a fiduciary duty to our shareholders to preserve the long term value of the
Ranch. As much as we would like to help the Recovery Program, we cannot do so
if we believe there is a material risk that such assistance would contribute to the
uncompensated diminution of that value.

(US FWS 1994). _

As Robert Mesta later described the letter, Tejon only offered the Service “limifed access
to Ranch lands,” (US FWS 1998, emphasis addedy’. Tejon’s statement begs the question: if it
was willing to limit access to the ranch in the early days of the reintroduction program, when the
released birds were likely most vulnerable, how is it to be trusted to have the condors’ best
interests in mind with its proposed HCP? How are Tejon’s concerns for its shareholder value
expressed in the DHCP and its analysis? Do other documents, as-of-yet undisclosed to the
public, shed light on this question? -

? This document was obtained by CBD through a 2002 FOIA request that was made just prior to the protective order
being filed.
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Also curious is the second page of the Mesta memo, which contains the document’s only
redacted section, immediately following this sentence: “On December 31, 1997(7) the Ranch
sued the Service, and you know what happened after that” Id. Neither the Center, nor
presumably any other member of the public, knows what happened after Tejon filed its lawsuit.
Why was this paragraph redacted? Subsequent document requests have not revealed the redacted
portion of this letter, nor any other information germane to this “agreement” with Tejon Ranch. _|

This is but one example of Tejon’s history of hostility to the condor and the condor |
program, but it is instructive. Tejon actively fought the reintroduction of condors and took
actions that, if successful, might have doomed the species to extinction. Once reintroduction
began, the FWS struggled to gain access to Tejon Ranch. Tejon apparently used this access as
trade-bait first for its 10(j) demands and now, apparently, for its desired take coverage. Tejon’s
attempts to gloss over this history in the Introduction to the DHCP should be rejected, and an
accurate description of the relationship of Tejon and the FWS should be required. Furthermore,
this contentious relationship must also be described in the “Tejon Ranch History” portion of
Section 4, which currently makes no mention of the lawsuit at all, while again trumpeting Tejon
Ranch’s “long history” of assisting efforts to save the species. DHCP, p. 4-29. To fully inform
the public, and to fully comply with both the ESA and NEPA, all documents related to the
relationship between the ranch and FWS, including all documents related to Tejon’s lawsuit,
must be made public before any decision is made on this HCP application. —

3. Problems with Condor Data Analysis in the DHCP and DEIS
a. Maps

The DHCP and the DEIS both fail as informational documents because their most
important information tools for describing condor use of Tejon Ranch—maps—tfail. The maps
in both documents contain inaccurate information, are inconsistently labeled, and omit crucial
information. Collectively, these errors and omissions lead to a flawed conclusion regarding the
usage of Tejon Ranch by condors. Rather than TMV avoiding most of the high-use areas of
Tejon Ranch, as 1s suggested by the maps in the DHCP and the DEIS, accurate mapping
demonstrates that TMV 1s in fact an area of high condor use. _

In an effort to verify the data presented in the DHCP, the Center commissioned a report |
by Dr. Christopher Cogan (Cogan 2009, attached here as Exhibit B). Dr. Cogan has extensive
experience with various data sets of condor use patterns in the Tejon Ranch area (indeed, some
of his past work 1s referenced and relied on m the DHCP). The maps in this report represent all
data made available to the Center through various FOIA requests. These maps stand in stark
contrast to those presented in the DHCP and DEIS, as described below. -

The maps in both the DHCP and the DEIS demonstrate their bias when portraymg TMV
m relation to condor point data. In the few maps that emphasize the TMV planning area, the data
18 selected to show minimal data points (excluding certain date ranges or excluding aerial points,
for example} (DHCP, Figures 4-7 and 4-8). In contrast, the maps that are more inclusive, or that
merely represent more data points, take the strategy of including an overly large spatial extent,

0472

- 04-73

-04-74

—04-75

—04-76

leading the reader to see TMV as an insignificant portion of a larger area (DHCP, Figures 4-2, 4- ¥
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3, and 4-10). The one map containing condor point data in the DEIS, Figure 3.1-7, fails to show A

the outlines of TMV at all. These maps should be compared to the maps provided in the Cogan
report, especially Figure 7, which provide much greater detail and are much more useful for
assessing the relationship of these data points to the proposed development project. _

The selective bias of the DHCP and the DEIS i1s also apparent in the map showing the
historic range of the condor (DHCP Figure 4-1, DEIS Figure 3.1-6). Tejon Ranch 1s represented
here as occupying only a small portion of the core, or linchpin, of the “wishbone™ of historic
condor habitat. Yet this representation of condor habitat 1s Inaccurate: it suggests condor use far
mto the floor of the San Joaquin Valley. The DHCP itself admits that condors have not, and do
not, utilize the valley floor to any significant extent (DHCP pp. 4-9 and 4-66). An accurate
portrayal of historic condor habitat, as is found on page 3 of the 1996 Condor Recovery Plan and
i Figure 1 of the Cogan report, reveals a far closer relationship between Tejon Ranch and the
center of the “Y™ of historic habitat:

Locator Map with Historic Condor Range and
Designated Critical Habitat Zones

DUDEK DRAFT TEHACHAP| UPLAND MSHCP
Histarical Range of the California Condor
in California

FIGURE
4.1

wical Diversit

Cogan Figure I on lefi; DHCP Figure 4-1 on right.

Rather than the apparently-insignificant relationship represented 1 the DHCP and the DEIS, the
ranch actually spans the entire habitat range it is the entirety of the core connecting property.
And the three development proposals, not shown in Fig. 4-1, substantially block the entire span
of habitat (Cogan 2009, Figure 1). —
The linchpin role of Tejon Ranch is further demonstrated in Figure 2 of the Cogan report, |
which again shows historic condor habitat but additionally overlaid on terrestrial ecoregions
(Cogan 2009, Figure 2). Tejon Ranch’s critical position at the convergence of several major
ecoregions 18 represented here, while not represented in any of the maps mn the DHCP. Tejon

| 04-76
(Cont.)

—04-77

—04-78

—04-79

Ranch spans the entire width of the Tehachapi Range. While this 1s conveyed in the DHCP and ¥
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DEIS in several figures which show geographic relief such as Figures 4-2 and 4-3, betterAO4-79

portrayals can be found in Figures 10, 11, and 12 of Cogan’s report (Cogan 2009, Figures 10, 11,
12). —
Other potential sources for the misinterpretation of data can be found in the various |
attempts to convey the condor point data. The interpretation of this data, and the conclusions
drawn from it, are discussed in more detail below, but some discussion of the mapping in the
DHCP and the DEIS itself is warranted here. First, only one of the figures mn the DHCP that
contains condor point data also shows the boundaries of critical habitat (Figure 4-10).
Considering the legal and scientific importance of designated critical habitat, all maps in the
DHCP and DEIS dealing with condors must include the boundaries of its critical habitat.
Second, little to no detailed mformation is provided regarding the data represented in the maps.
Although the reader is informed that some points represent aerial, perched, or roosting condors,
more detalled mformation is generally not provided, such as the total number of birds
represented in the data and the specific mechanisms of data collection. This information 18
critical to understanding the differences in mapping results within the DHCP and the DEIS, as
well as comparing these results with those in the Cogan report. For example, Figure 4-7 in the
DHCP appears to show very little historical use of the TMV area, at least through 1982.
Although the legend states that the points represent feeding and perch activity, no further details
are provided. This map stands in significant contrast to Figure 3 of Cogan’s report, which shows
heavy use of the TMV area through 1984, using virtually the same set of data:
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It 1s possible to conclude that the difference between these two maps may be the result of the
exclusion of condor flight observations from Figure 4-7, although this i1s not clear because of the
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lack of explanation and information of the data set presumably used in Figure 4-7. In addition, y
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A 04-81

there is no explanation why the data set used in the DHCP only goes until 1982, when the data
set obtained by the Center covers through 1984. —

b. Biases and Limitations of Existing GIS and Telemetry
Data

The greatest failure of the DHCP and DEIS with regards to condor point data is the
assumption that this data alone can be used as the basis for making significant land-use decisions
for Tejon Ranch. As a foundational argument, existing historical condor point data is useful only
to prove what those specific condors did and where they were at a given point in time. Any
mterpretation of this data and application of it to future behavior of the species requires the
making of significant assumptions. And these assumptions must fully consider the inherent
limitations of the existing data before any conclusions can be drawn. The DHCP fails to
properly consider the many limitations of the existing data in its many conclusions concerning
condor use of Tejon Ranch. —

The first limitation of the data is its very limited sample size. Even at the highest
available historical population levels, the available data of condor use in the Tejon Ranch region
only represents perhaps as many as 40 or so condors (from the mid-20™ century historical data),
and likely far less. (DHCP, App. C, p.3). This activity is best portrayed in Figure 3 of Cogan’s
report, but unfortunately the total number of birds was not recorded in this data set (likely
because of a lack of ability in those years to differentiate one bird from another) (Cogan 2009,
Figure 3). Some of the more modern records, including most of the GPS and telemetry data,
describe the total number of condors represented by the data. The numbers are invariably small:
11 individuals in the 1982-1987 visual records (Cogan 2009, Figure 4); six individuals in the
1982-1986 flight line data set (Cogan 2009, Figure 5); and up to 17 individuals in the GPS
records portrayed in Figure 6 (Cogan 2009, Figure 6). —

Of course, this data is nonetheless tremendously useful—to show where condors have
used Tejon Ranch in the past and to disabuse any notion that these lands are in any way
unsuitable as habitat. But it 1s simply not scientifically defensible to use this data as proof of the
mverse: to show that an area is not suitable habitat and never will be. The limited sample size
represented in these data sets seriously challenges the DHCP’s conclusions regarding usage, as
the recovery plan envisions a minimum population of 150 condors in California (to get the
species to “threatened” status), of which perhaps at least half, if not all, would actively use Tejon
Ranch. Much can be learmned from 30, 11, and even 6 birds, but based on numbers alone one has
to conclude that usage of Tejon Ranch will expand, as it will for all condor territory, including
those areas not currently sporting high data point counts but that otherwise contain constituent
habitat elements. -

The current behavioral limitations of condors in California also suggest increased use of
suitable habitat as the species increases in number. Due fo the high potential for lead poisoning,
condors are currently supplied with food at artificial feeding stations. This undoubtedly affects
their behavior, a point appropriately revealed throughout the DHCP (e.g., p. 4-8). Condors
concentrate at these feeding stations and much of their movement involves flying between their

| (Cont.)
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nest sites, roost sites, and the feeding stations. Once the danger of lead poisoning ceases to be ay
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concern and artificial feeding stations are discontinued (certainly a primary goal of any
legitimate recovery effort for the species), condor foraging activity will increase and their usage
patterns will change. Rather than a relatively limited and predictable pattern between set points,
natural foraging behavior will result in increased use of greater areas of habitat. The DHCP fails
to consider this. -

Additionally, much of the available point data represents juvenile condors, less than a |
year old, which do not yet forage far from their release sites (DHCP p.4-9). Perhaps the best
example of the abnormality of current condor behavior is the near-total lack of use of the eastern
portion of their historic range, with little to no use of the southern Sierra Nevada to date. Some
of this can perhaps be attributed to the lack of mature adults with “memory” of those areas but
some must be associated with a lack of need to explore, given the ready availability of plentiful
food supplies at existing feeding stations. Presumably, a mature, recovering population
consisting of many wild-born condors, no longer dependent on artificial food supplies, will
rediscover this habitat in the future. Tejon’s location at the linchpin of condor range will no
doubt result in an increase in its use, and its demonstrated importance. —

Other biases are apparent when one digs deeper into the data, as is done in the Cogan |
report. As discussed on page 4, in reference to Figure 3, the ecarliest historic records, aka
“McBee Records,” reflect visual condor sightings (Cogan 2009, Figure 3). This type of data
comes with inherent observer bias, including inconsistency in time-of-day and time-of-year
observations (especially over the long period this data represents) and the preferences for some
areas over others, like those within visual ranges of accessible roads and frails. Sightings are
limited in this sample to those birds within the line-of-site of the observer and do not
differentiate between individual birds. (Figure 4-7 of the DHCP, relying on this data, thus
improperly suggests that the TMYV area is not suitable foraging habitat). Similarly, the data from
the 1980s represented in Figure 4 of Cogan’s report, while often using radio telemetry to
differentiate between individual birds, still has some of the same observer bias present in the
McBee records (Cogan 2009, Figure 4). —

Another problem with the use and dependence on historic and recent usage patterns as |
reflected in the DHCP’s maps 1s that data points are just points. They represent just one instance
of use by a species—a bird—that obviously is not stationary and faces impacts from a variety of
surrounding sources at various distances. Points are thus of limited ufility in determining
boundaries of usage areas (and especially invalid in assessments like “x% of points exist within
TMV”). A proper analysis of usage of an area, utilizing data points as a starting point, would
turn those points into circles—buffers—that would reflect the mobile nature of the species and
the variety of impacts surrounding those areas. Such an effort has been made in Figure 14 of the
Cogan report (Cogan 2009, Figure 14). When the individual data points are assigned buffers, in
this case 72 mile buffers surrounding each point, TMV is virtually covered by the usage of the
few birds from 2003 to 2008." Similarly, development areas require buffers, too. Figure 15 of
the Cogan report suggests two such buffers, at Y2 mile and 1 mile, that both demonstrate a much

more accurate 1mpact of the TMV project than the mere delineation of its project impact zones. y

* Cogan provides support for the % mile buffer in literature (see Text Box 1, p.21), but many of these references
admittedly regard guidelines for avoidance of condor nests, which are not (currently) present on Tejon Ranch. Still,

| 04-85
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the ¥ mile buffer appears reasonable considering the available guidelines.
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A
This is especially true, as described in Cogan’s report, in a fragmented development scheme like | 04-88
TMV (Cogan 2009, Figure 15). The DHCP’s failure to consider buffers for either the individual _(Cont )
data points or for the development area thus renders its analysis and conclusions fatally flawed.” _ )

It is apparent that valuations of habitat qualities in the DHCP are made primarily on |
historic and current usage patterns, with potentially some contribution from the personal
experiences of the three scientists who comprise Tejon’s condor panel (DHCP p.4-36). For
example, the DHCP describes how “[l[ess than 3% of the data points...occur[] within Tejon
Ranch™” and “[l]ess than 1% of the data points are within TMV.,” (DHCP p.4-35). Also described
1s how TMYV was modified to preserve “areas that have been historically used and currently used
as condor foraging and feeding areas as well as overflight areas” and how 1t will now “impact | 04-89
only 1,337 acres of suitable condor foraging habitat...and avoid and permanently preserve the
most important condor foraging habitat within TMV.” (DHCP p. 4-43). See also p.4-51:

[[n light of the preservation of habitat...that represent[s] the higher quality and
more frequently used habitat areas for condors...the loss of a small amount of
foraging habitat associated with the current configuration of TMV is not
considered an impact that will significantly adversely affect this species...

See also p. 4-61: -

In fact, based on the analysis conducted on GPS-transmittered condors from 2002
to 2008, condors generally only used those areas within the Tejon Ranch critical —04-90
habitat boundary that historically contained, and currently contain, animal

carcasses and supplemental feeding areas... —

The DHCP and DEIS are replete with other examples; it is ultimately clear that the single most
important piece of evidence considered in these documents in assessing the project’s impact on H04-91
the condor is the historic and recent use data as expressed by the mapped data points. _
Appendix D to the DHCP (“Habitat Suitability Criteria Methods”) should provide
mformation regarding condor habitat modeling that should have been relied on in the condor data
analysis. Unfortunately, this section contains little information regarding the criteria methods
used while the information that is provided is either invalid or appears to have not been relied on
in the condor analysis. For example, Section 1.2.2 on p. D-5 refers to a 1-acre scale vegetation
map created for high priority vegetation communities. This map is not provided in the DHCP
however (Figure 5-1 is referenced, but this map is a rough, low-scale map with most categories
combined together because of the scale). The result 1s confusion as to what specific portions of —04-92
Tejon Ranch are considered condor habitat (under the narrow parameters of the DHCP) and what
are not. The DHCP never clearly maps these areas, showing only the designated condor study
area {which apparently does not consider vegetation mapping at all) (DHCP Figure 4-11). The
best description of suitable condor habitat 1s given in Appendix D, but the description contains
rather consfrictive and confusing parameters: “only vegetation communities that also have 0-
10% canopy cover or 10-40% canopy cover or grass, not-a-part, and chaparral were included in
the final model due to the need for condor [sic] to forage in open habitats.” (DHCP p. D-17).V

* The DHCP does include buffers for one species: the ringtail (see DHCP Figure 5-19). :|—O4.88B
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No explanation, authority, or literature citations are given for the “need” for condors to forage in
open areas {which are well-documented to use heavier canopy covers) or for any other limiting
of condor habitat suitability.

Taking these various factors into consideration, the DHCP’s analysis of the importance of |

Tejon Ranch relative to other regional lands 1s invalid. While it 1s impossible for the DHCP to
outright deny the importance of the ranch lands, it takes great pains to minimize that importance
as much as possible, and especially to minimize the impact of TMV. Because of the inherent
biases of the historic and current use data, all of the DHCP’s conclusions are invalid when used
to determine that an area is not used by condors, not suitable perching or roosting habitat, or in
general not of high value to the species (again, it is certainly useful in demonstrating that an area
is or could be of value). These conclusions violate the express dictates of the ESA, which
require the designation of critical habitat for both survival and recovery of the species. Gifford
Pinchot Task Force v. United States Fish & Wildlife Serv., 378 F.3d 1059, 1070 (9™ Cir. 2002)

(“the purpose of establishing ‘critical habitat’ is for the government to carve out territory that is

not only necessary for the species’ survival but also essential for the species’ recovery.”}). —

A proper analysis of the habitat qualities of Tejon Ranch and TMV, taking into |

consideration the recovery of the species, would likely engage in a modeling of a healthy, fully
recovered population of condors (free of the current limitations to the species like food subsidies
and captive breeding and considering scientifically determined buffers around species activity), a
current assessment of the habitat qualities of all potential habitat, and then consideration of all
other data like historic usage patterns and data points, historic designated ranges, individual
observer experience, and scientifically determined buffers around development activities. The
importance of a solid, thorough habitat modeling is obvious considering the permanent alteration
of any habitat associated with housing developments. That such alteration is proposed for
designated critical habitat for an endangered species makes such thoroughness all the more

necessary. -

4. Impacts on California Condor / Anticipated Take of
Condors

a. Loss of Foraging Habitat

The DHCP inexplicably declares that the “loss of foraging and [sic] habitat is not
considered an important factor with respect to the recovery of the condor,” citing the 1996
Recovery Plan (DHCP, App. C, p. 39). This grossly misstates the Recovery Plan. What the
Recovery Plan actually states is the exact opposite, devoting four pages to the issue of habitat
loss and is impacts on the species and particularly highlighting the importance of Tejon Ranch as
foraging habitat (Recovery Plan, pp. 27-30). The general assertion that habitat loss is not
mmportant to the species is repeated throughout the DHCP (primarily through citations to past
findings that habitat loss was not a principle cause of decline of the species, especially compared
to other mortality factors). See, e.g., DHCP pp. 4-44, and 4-48. Although habitat loss was likely
not the principle factor in the modern decline of the species, it simply does not follow that habitat
loss is not a limiting factor in the recovery of the species or will not be an important mortality

4 04-92
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factor in the future. In fact, as other mortality factors are addressed, most importantly lead ¥
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A
poisoning, habitat loss will likely become the most important factor limiting the successful _04'95
recovery of the species, especially if prime habitat like that found in TMV is lost to housing (Cont)
development (Mee and Snyder 2007). —

On the issue of habitat loss as a limiting factor, the DHCP compares condors to several |
raptor and vulture species, observing that:

none of these species suffered in any major way from habitat loss, and all except
the Asian vultures have rebounded once the contaminants were identified and
removed. It is the opimion of the Condor Panel that the California condor will
respond similarly if current contaminants such as lead and microtrash are
eliminated and that no amount of habitat preservation since fragmenting lead
bullets were first developed would have had any effect in halting the decline of
the California condor without the elimination of lead from its diet.

(DHCP p. 4-44). This is a confusing statement, 1n that it mixes an opinion about the condor’s
future recovery (it “will respond similarly”}, with a purely speculative opinion about the role of
habitat loss in the condors past decline (“no amount of habitat preservation...would have had any
effect in halting” its decline). This strongly suggests that the Condor Panel is of the opinion that —04-96
habitat loss will never be a limiting factor in the recovery of the species. This is an unnecessarily
risky assumption, considering that there likely exists adequate natural habitat for a recovered
population of condors 1n its historic range now—but perhaps just barely. It is unsupported by the
natural history of the species, which no longer inhabits or even frequents urbanized areas that
were likely part of its former range (DHCP p. 4-65, Snyder and Snyder 2005). And it is
contradicted by the known behavioral characteristics of the species, which, despite its known
curiosity, exhibits an unflagging aversion to human beings and human activities (Snyder and
Snyder 2005, pp. 217-222). Furthermore, it ignores the fact that the condor, in its natural state
(and not dependent on food subsidies) is a scavenging bird, ranging over large areas to find
suitable food sources (Snyder and Snyder 2005, pp. 57-58). It is perhaps possible that the condor
could survive huge losses of foraging habitat (by adapting to urban environments in a similar
way as the peregrine falcon, for mstance), although nothing in the history or biology of the
species suggests that this 1s likely. Certainly, destroying essential habitat—designated critical
habitat—with a massive housing development is no way to test such a speculative hypo’chesis.6

In addition to unreasonably minimizing the importance of foraging habitat to the Species_
in general, the DHCP misleadingly describes the amount of foraging habitat that will be lost with
the plan. The DHCP declares that 1,337 acres of “suitable condor foraging habitat” will be lost
due to the proposed development of TMV (DHCP p. 4-43, see also p. 4-51). This is nonsensical. —04-97
The habitat suitability model described in Appendix D of the DHCP apparently rules out large
portions of the TMV area due to condors’ apparent need to forage in open habitats only (DHCP,

v

® Given the incredibly contentious history of the condor recovery program to date, which includes numerous intense

debates within the scientific community over everything from the cause of the decline of the species to how captive-

born condor chicks should be reared, it is surprising that the Condor Panel, composed of just three individuals with 4 9 6 A
relatively few published articles or known research on either condor habitat modeling or condor behavior -
adaptability, would first propose such a risky and as-of-yet-untested hypothesis in the form of a commissioned

development proposal without any participation by or debate within the larger condor conservation community.
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App. D, p. D-17). But this limitation is simply not supported in the scientific literature. As the A

DHCP itself admits, “[l]ike most scavenging birds, California condors are opportunistic” and
“may be expected to take advantage of local abundance of food almost anywhere within their
normal range.” (DHCP p. 4-7, citing 1996 Recovery Plan). Indeed, habitat excluded by the
habitat suitability model was designated as critical habitat because of its value as foraging
habitat. —

Even if one were to accept some aspects of the habitat suitability model, however, it is
difficult to see how the DHCP could arrive, based on the data and maps provided, at a figure as
small as 1,337 acres of suitable condor habitat being lost by the project. Not only is this figure
not adequately supported or described, but it begs credulity given the size of the TMV project,
which calls for at least 7,860 acres of impacted lands out of a total 26,417 acres of the TMV
Specific Plan.” DHCP pp. 2-2 and 2-11. Furthermore, it fundamentally understates the actual
impact of the development project on foraging habitat: rather than being limited to the actual
square footage and acreage of buildings, driveways, swimming pools, tennis courts, etc..., the
1mpacted area must include a buffer; condors are simply not going to forage in the grass strips
alongside driveways and roads and other lands {even naturally vegetated) just across property
lines. And even if they were, they are extremely unlikely to find any carcasses within sight—or
smell—of a residence or other human activity (Cogan 2009, Figure 15).

b. Loss of Food Supply (hunting and grazing)

The DHCP completely fails to consider the consequences of the elimination of hunting
and grazing from the TMV Specific Plan and nearby areas. In an analysis of impacts to foraging
habitat that is remarkable for its errors and omissions, this may rank as the most significant. In
the absence of other functioning predator-prey relationships in condor habitat, both hunting and
perhaps to a lesser extent grazing are clearly essential to the species (p. 4-23, 4-39, 4-62). While
the DHCP admits that *“regular hunting activity will be reduced in scope within the TMV
Specific Plan area,” (p. 4-62), exactly how much either will be curtailed is not described. One
must presume, given the nature of the development, that hunting will be completely eliminated
within the TMV Specific Plan area and that grazing will be significantly curtailed (even where
continued, carcasses will be removed rather than left out as a food source for condors), as neither
is compatible with the proposed residences, roads, golf courses, commercial uses, etc. Thus,
rather than declaring that just 1,337 (or even 7,860} acres of foraging habitat would be lost, the
DHCP needs to analyze the total acreage removed from hunting and grazing: something far
closer to the total 26,417 acres of the TMV Specific Plan. The loss of this amount of habitat
would be a massive impact on the foraging behavior of the species. —

This number could be greater, however, depending on the exact restrictions of hunting_
that will be imposed outside of the TMV Specific Plan area. Will hunting be allowed within
earshot of residential homes? Within the maximum potential distance a bullet can travel? Will
hunters be allowed or denied access to the backcountry through TMV (so will hunting in the
surrounding areas perhaps increase or decrease?). The DHCP needs to determine and disclose

7 This 7,860 acre figure is itself extremely hard to believe, as it obviously ignores the heavily fragmented nature of

<
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the development and almost certainly is too optimistic in its projections for what percentage of each lot will be
“impacted.”
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these details before any assessment can be made regarding a) how many acres of foraging habitat 4 04-100

will be lost and b) what the impact of this HCP would be on the species.
5. Destruction and Adverse Modification of California Condor Critical_
Habitat

Pursuant to Section 7(a}(2) of the ESA, before granting the application for an ITP, FWS
must “insure” that the HCP ITP “is not likely to jeopardize the continued existence of any
endangered or threatened species or result in the destruction or adverse modification of habitat of
such species . . . determined . . . to be critical . . .7 16 U.S.C. § 1536(a}2). To fulfill this
mandate, FWS must engage in self-consultation on 1ts action, which “may affect” listed species.

16 U.S.C. § 1536(a)(2); 50 C.F.R. § 402.14(a). -

[13

The interagency ESA regulations define “destruction or adverse modification” as “a
direct or indirect alteration that appreciably diminishes the value of critical habitat for both the
survival and recovery of a listed species. Such alterations include, but are not limited to,
alterations adversely modifying any of those physical or biological features that were the basis
for determining the habitat to be critical.” 50 C.F.R. § 402.2. However, in Gifford Pinchot Task
Force v. United States Fish and Wildlife Service, 378 F.3d 1059, 1069 (9th Cir. 2004), the Ninth
Circuit held that this definition was unlawful because it provides that an action constitutes
adverse modification only if it diminishes the value of critical habitat for both survival and
recovery. Accordingly, the regulation, which has not been rescinded, must be interpreted as
defining adverse modification as an alteration that diminishes the value of critical habitat for
either the survival or the recovery of a listed species. -

There is another problem with the regulatory definition — contrary to the plain language |
of the ESA, it equates “destruction™ of critical habitat with “adverse modification” of critical
habitat. The terms are not synonomous. Section 7(a}(2) of the ESA uses the disjunctive “or”
between “destruction” and “adverse modification” indicating Congressional intent that the terms
mean different things. Thus, the FWS must ensure that the HCP is not likely to result i either
the destruction or the adverse modification of designated critical habitat for the California
condor. -

The DHCP permits activities that will manifestly destroy and adversely medify condor |
critical habitat. The Tejon Mountain Village development will directly destroy some of the
physical and biological features that are the basis for the critical habitat designation, including
essential condor foraging habitat. In addition, TMV will directly and indirectly diminish the
value of designated critical habitat for recovery of the condor by eliminating, degrading, and
fragmenting condor foraging habitat. -

The DHCP admits that it was “designed...without regard to the precise boundaries of the |
large Township blocks that have been designated as critical habitat” (DHCP p. 4-19). This is
disturbing and very revealing. The essence of critical habitat as defined in the ESA is that
habitat that is “essential to the conservation of the species.” 16 U.S.C. § 1532(5)a)(i). Federal
agencies are then prohibited from taking actions that “result in the destruction or adverse

_| (Cont.)
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modification” of designated critical habitat. 16 U.S.C. § 1536(2). Regardless of the DHCP’s ¥
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belief that the existing condor critical habitat designation “may not meet current standards,” 4 04-105

designated critical habitat has the force of law and may not be simply disregarded.®

Critical habitat on Tejon was specifically designated to protect the prime foraging habitat |
that exists on Tejon Ranch, arguably some of the best and most important foraging habitat
available to the species (DHCP p. 4-58). But the DHCP concludes that the project will not result
in destruction or adverse modification of critical habitat for several reasons:

» The project will not affect the substantial majority of critical habitat on Tejon;

» Foraging habitat is not as location dependent as nesting or roosting;

*» Tejon will create artificial feeding stations that will provide lead-free food sources

* Hunting will continue in the majority of Tejon Ranch critical habitat; and

» Tejon will undertake other mitigation measures, including implementing the Tejon
Ranch Conservation and Land Use Agreement. -

The proposed mitigation measures, including the proposed artificial feeding stations |

supplying lead-free carcasses and the implementation of the Conservation Agreement, are

discussed in detail in Section IL.LE.6., below. This section addresses the remaining grounds cited

by the DHCP in support of its conclusion that the project will not result in the destruction or

adverse modification of condor critical habitat. Taken together, it is clear that the DHCP’s

assertions are inaccurate, overstated, and/or inapplicable and the conclusion that the project will

not destroy or adversely impact critical habitat 1s decidedly wrong. —

a. The Project’s Effect on the Substantial Majority of
Critical Habitat

The DHCP’s critical habitat analysis starts by observing that the project will not affect
the substantial majority of Tejon Ranch critical habitat. This is irrelevant and misstates the legal
standard for determining impacts to critical habitat. National Wildlife Federation v. National
Marine Fisheries Service, 524 F.3d 917, 934-35 (9th Cir. 2007); Gifford Pinchot Task Force,
378 F.3d at 1069, 1074. The important question in determining whether critical habitat will be
destroyed or adversely modified is not how much designated critical habitat will be destroyed out
of the whole—all critical habitat is equally protected, after all—but rather what are the impacts
of the project on any and all designated critical habitat. Critical habitat on Tejon Ranch was
designated for its importance as foraging habitat for condors. As the DHCP acknowledges,
TMV will destroy or adversely modify that quality of the designated habitat: condors will cease
to forage on designated critical habitat for the condor, and will have diminished foraging
opportunities on other portions of designated critical habitat. The fact that this portion of critical
habitat represents a minority of the total designated critical habitat on the ranch does not change

_| (Cont.)
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the fact that it will be destroyed or adversely modified by the project. —

¥ Even Tejon Ranch were to advance an argument that designated critical habitat for the condor is not scientifically
defensible, the argument would fail immediately based on existing data. As the 1996 Recovery Plan states: “not
until we have a larger number of condors in the wild, including breeding pairs, will we be able to fully evaluate the
contribution critical habitat areas will make to the recovery of the California condor.” (1996 Recovery Plan, p. 20-
21).
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Moreover, the DHCP is inaccurate in its description of how much critical habitat will be™ |

destroyed or adversely modified. The DHCP ultimately concludes that only 4% of the critical
habitat within Tejon Ranch will be affected by the project “even if it is assumed that condor
foraging activity would no longer occur within the entire portion of critical habitat located in the
TMV Planning Area boundary.” (DHCP p. 4-60). Yet the DHCP states that approximately
19,091 acres of designated critical habitat are within the TMV Planning Area, or 14.5% (not 4%)
of the total critical habitat on Tejon Ranch.” The DHCP argues that far less critical habitat will
actually be impacted, observing that just approximately 4,800 acres of the “total disturbance area
envelope™ of approximately 7,800 acres are designated critical habitat, presumably referring to
the actual impacted acres associated with each house, yard, road, tennis court, and swimming
pool, and that only 1,337 acres of this critical habitat is even “suitable” foraging habitat.'’
(DHCP p. 4-60). Regardless, as discussed above, the impacted acreages of the TMV project are
not limited to the directly disturbed acres. Buffering either the data points or the project
boundaries reveals a far greater impact zone than admitted in the DHCP, and the impacts
associated with the elimination of hunting and grazing from the TMV Planning Area (and likely
beyond) would result in even more impacted acres. The 7,800 acre figure should therefore be
taken as the minimum extent of designated condor critical habitat that will be directly destroyed,
and the HCP and DEIS must further disclose the extent of additional critical habitat that will be
impacted.

In addition, the impact of a large housing development plopped in the middle of both
current foraging habitat and current flyways between other vital habitats (including nesting and
roosting sites) 1s improperly disregarded in the DHCP. Although there may be evidence of
condor flight routes over other developed areas, the DHCP fails to distinguish these areas from
the TMV project, which will be significantly larger, located in a far more significant pinch-point
for the species, occupy higher ridges than the other nearby residential areas, and closer to (even
within) prime foraging habitat. This portion of the analysis also suffers as it fails to consider the
cumulative impact of the TMV project in relation to the other two development projects on
Tejon Ranch and the other proposed development projects in the immediate area, especially
Frazier Park Estates. It is entirely possible that these developments collectively will result in a

near-wall of urbanized landscapes with grave impacts on condor movements. —

b. The Location Dependence of Foraging Habitat

It is difficult to understand how the observation that foraging habitat is not as location
dependent as nesting or roosting provides any support for concluding that the project will not
destroy or adversely mmpact critical habitat (DHCP p. 4-60). Curiously, the DHCP quotes from
the 1976 critical habitat designation approvingly for this proposition, but the language quoted
appears instead to highlight the importance of protecting those areas that actually do contain the
necessary constituent elements for foraging, particularly Tejon Ranch: “[s]ubstantial areas of
open range, with adequate food, and limited development and disturbance would have to be

preserved...in order to maintain the species.” (DHCP p. 4-61, quoting 41 Fed.Reg. 41914). y

—04-109

—04-110

—04-111
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of the TMV Planning Area’s 28,253 acres of designated critical habitat.

¥ The DHCP is unfortunately quick to abandon the promise made in Section 2, Project Description, that the HCP :|_O 4 1 0 gB

will assume a “100% impact of the 7,860-acre development envelope.” DHCP p.2-2 FN2
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Ultimately, the designation of critical habitat on Tejon Ranch affirms, rather than diminishes, the
importance of the ranch as important foraging habitat. Rather than being a fungible commodity,
it is in fact highly location dependent, and the proposed action will result in a net loss of
functional foraging habitat. —

It is apparent that the DHCP’s conclusions regarding the mmportance of foraging habitat
are based on an acceptance of a perpetually subsidized feeding program for the species
(“Compared with...nesting and roosting, foraging, particularly with today’s captive released
population, is much more subject to management through the provision of clean food sources
(carcasses) in suitable locations.”) (DHCP p. 4-61). The DHCP errs in making this assumption
and therefore fails to properly analyze the impact the loss of prime foraging habitat will really
have on designated critical habitat and on the species in general once food subsidies have been
removed (as the threat of lead poisoning diminishes). See Section IL.E.6.a., below. —

c. The Continuation of Hunting on Tejon Ranch ]

As discussed above, hunting provides a crucial source of carcasses for condors engaging
in natural foraging behavior. Rather than observing and analyzing the massive reduction in
hunting (and therefore reduction in available carcasses) that will occur on Tejon Ranch as a
result of the development of TMV (the DHCP merely admits that regular hunting will be
“reduced in scope within the TMV Specific Plan area,” DHCP p. 4-62), the DHCP highlights the
continuation of hunting elsewhere on Tejon Ranch lands, including within other portions of
condor critical habitat. Far too little information 1s provided regarding this hunting, however,
such that it fails fo act as valid support for concluding that the project will not destroy or
adversely modify critical habitat. -

The assertion that hunting will continue in the “substantial majority” of condor critical
habitat on Tejon omits any details of where exactly it will be allowed or restricted. Other
projects are planned for designated critical habitat which will also presumably be incompatible
with hunting, and these should be revealed and discussed. Furthermore, current actions by Tejon
suggest that hunting may cease to be as beneficial as it has been in the past, or as it should be in
the future: anecdotal reports from hunters on Tejon Ranch indicate that hunters are now being
required to completely remove gutpiles from some areas of the ranch. This policy, if true, raises
the serious question of whether Tejon Ranch is attempting to manipulate, through the availability
of food supplies, the usage of the ranch by condors {(although such an attempt is futile: as
discussed above, the fact that TMV 1s prime foraging habitat cannot be taken away). The DHCP
needs to fully disclose any such actions and adequately explain how such actions may be related
to Tejon Ranch’s development interests. Ultimately, the DHCP fails to answer the most
important question regarding the continuation of hunting if it is really to be considered as a
mitigation measure in any way: to what extent will carcasses and/or gutpiles be available in the
future for foraging condors, throughout the ranch? Also missing is any enforceable mechanism

A
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to make sure that hunting remains a legitimate beneficial impact. —
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6. Proposed Avoidance, Minimization, and Mitigation Measures
a. Supplemental Feeding Stations

Quite incredibly, the core mitigation measure proposed in the DHCP is the creation of
artificial feeding stations located on Tejon Ranch with the express purpose of altering and
controlling the natural behavior of the species. According to the DHCP, the feeding stations
would accomplish two goals: minimizing condors’ exposure to potential threats from the homes
and people of TMV and minimizing condors’ exposure to potential lead poisoning (See DHCP,
p. 4-85 and App. C, p. 43). Even if either goal was achievable, they would come at tremendous
cost: dooming the condor to an eternal existence as a virtual zoo animal 1n its historic range by
replacing its natural foraging grounds with artificial feeding stations. The DHCP’s assertion that
such feeding stations “will contribute to the conservation and recovery of the California condor”
is scientifically indefensible (DHCP p. 4-85)."" Rather than mitigation for the destruction or
adverse modification of critical habitat, the artificial feeding stations would themselves constitute
both take of the species and adverse modification of critical habitat. They thus completely fail to
minimize and/or mitigate the impacts of the taking to the maximum extent practicable and they
would reduce the likelihood of survival and recovery of the species in the wild. They thus fail as
mitigation measures and cannot be included in this HCP. 16 U.S.C. § 1539(a}2)(B); 50 C.F.R.
§8 17.22, 17.32. —

Specifically, artificial feeding stations fail as mitigation for the loss of foraging habitat
because they would: 1) condemn the species to dependency on artificial feeding in perpetuity,
preventing its full recovery; 2} mitigate the project’s impact through manipulation of the
behavior of the species; 3) potentially lead to greater ingestion of microtrash because of
associated behavioral modification and 4) mitigate a threat (lead poisoning) that other measures,
external to the project, will make obsolete regardless. These points are addressed in order as
follows. —

1. Eternal Dependence

The DHCP acknowledges that “it 1s not expected that free-flying Califorma condors will
continue to feed on proffered food indefinitely.” (DHCP p. 4-85). But huge portions of
currently-utilized critical foraging habitat would be permanently lost to development under the
DHCP, not to mention the additional adjacent acreages that would stop being viable foraging
grounds because of the likely cessation of hunting and/or grazing. With this loss of foraging
habitat, condors would become even more dependent on artificial feeding stations than they
already are—especially as the population increases in number and approaches its recovery goal.
In a tacit admission of this point and its impact on condors, the DHCP reveals that “supplemental
feeding can permit the reintroduction and maintenance of California condor populations in areas
where the supply of natural food resources is too variable to support the birds over the entire
annual cycle,” (DHCP p.4-85). But it fails to admit that it is TMV itself that would make these
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food resources so variable. And the DHCP has no contingency for this inevitability: whaty

Y The assertion that this conclusion is “based on the best available science” is patently absurd. Importantly, it is :|_O 4 1 1 5 A

made without any support whatsoever.
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happens to the artificial-food-addicted condors once the 50-year term of the ITP expires, the
feeding stations close, and insufficient habitat remains for condors to find food “naturally”?
Although the 1996 Recovery Plan recognizes that some condor populations may require |
continued artificial feeding “to supplemental natural food resources and/or to protect birds from
exposure to contaminated carcasses,” it is important to note that this apparent acceptance of
artificial feeding “should not preclude reclassification” of the species from “endangered” to
“threatened.” (1996 Recovery Plan p. 22). The Recovery Plan does not anticipate an eternal
dependence on artificial food supplies, and in fact such dependence would almost certainly
require the species to remain on the Endangered Species List (as “threatened,” perhaps, if all
other recovery goals were met). -

2. Manipulation of Natural Behavior

Condors 1n California have demonstrated an ability to become accustomed to and fairly
dependent on artificial feeding stations. This is nothing to celebrate, of course, and the goal of
full recovery of the condor must include the elimination of all such supplemental feeding, which
by its very nature is a manipulation of the natural behavior of the species. Artificial food
subsidies affect almost all aspects of condors’ existence: influencing where the birds forage (if at
all, as “[e]vidence is beginning to emerge...that birds fed exclusively at the same site over a long
period of time may lose their initiative to seek food elsewhere.” (Grantham 2007)}), influencing
where they roost, altering their diet (their diet being overly represented by provisioned cow
carcasses), reducing their defenses to predators (feeding stations being relatively protected areas
which foster an unnatural lack of awareness of potential threats), and even detrimentally altering
the frequency of the feeding of chicks (Grantham 2007, Mee et al. 2007). Artificial feeding
stations, while quite evidently essential to the recovery of the species to date due to the continued
threat of lead poisoning, should therefore not be part of any long-term strategy for the full
recovery of the species (Hall, et al., 2007). —

In fact, such disruption of the natural foraging behavior of condors constitutes “take™ of
the species under Section 9 of the ESA. (“Harass...means an intentional or negligent act or
omission which creates the likelihood of injury to wildlife by annoying it to such an extent as to
significantly disrupt normal behavioral patterns which include, but are not limited to, breeding,
feeding, or sheltering.” 15 C.F.R. § 17.3, emphasis added). No take permit has ever been issued
for any artificial feeding of the condor, even the artificial feeding arguably necessitated by the
lead poisoning threat. But the artificial feeding proposed by Tejon in the DHCP is something ™
entirely different from existing artificial feeding programs: rather than a temporary bandage
designed to carry the species until the lead threat is eliminated, Tejon’s plan would be a
permanent condition imposed on the species as mitigation for the destruction and adverse
modification of critical foraging habitat. -

Such a plan is scientifically unsupportable, cursing the species to be eternally dependent
on humans and preventing their ever being self-sustaining (and potentially directly harming the
species by increasing its exposure to microtrash, as described below). It also violates the law.
Artificial feeding stations, rather than minimizing and mitigating to the maximum extent
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practical the take caused by the project, increase and exacerbate that take. They also reduce the y
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likelihood of survival and recovery of the species in the wild. 16 U.S.C. § 1539(a}2)B); 50
C.F.R.§§ 17.22, 17.32. Furthermore, if the measures enacted to mitigate permitted take in an
HCP may themselves result in take, FWS must expressly authorize this take. Loggerhead Turtle
v. County Council of Volusia County, 148 F.3d 1231, 1242 (11™ Cir. 1998). Here, the problem is
essentially the reverse of that described 1n National Wildlife Federation v. National Marine
Fisheries Service, 524 F.3d at 935, and consequently, even more egregious; in that case, NMFS
failed to consider short-term effects on salmon, while here the HCP ignores the long-term harm
to condors associated with maintaining artificial feeding stations in perpetuity. As the artificial
feeding stations in the DHCP are designed to mitigate the loss of foraging habitat, they cannot
stand. No permit may therefore be issued that includes artificial feeding as mitigation for any
1mpacts to the species or critical habitat.

3. Ingestion of Microtrash

The DHCP identifies exposure to microtrash as a potential mortality factor for the condor
(and potential form of take) but fails to clearly identify the role that artificial feeding sites can
play in increasing exposure of the species to microtrash, or even in causing the problem to begin
with. What little data exists strongly suggests a connection between feeding programs and
microtrash ingestions:

Conceivably the [microtrash] problem could also be related to the current absence
in the southern Californian population of the more typical wide-ranging foraging
behavior of this species (see Meretsky and Snyder 1992), which has resulted from
the condors’ dependence on food provided at a single, predictable feeding station.
Thus, the time available to condors for non-essential activities, coupled with their
attraction to areas of human activity where such trash is abundant and obvious,
may promote their propensity to search for and ingest trash (Mee and Snyder,
2007).

The HCP must fully explore this potential mortality factor, and determine its relationship to
artificial feeding stations. If, as is likely, the stations themselves are culpable in the problem,
they again would fail to minimize or mitigate the take of the species to the maximum extent
practicable, would reduce the likelihood of the survival of the species in the wild, and would
themselves result in take under Section 9 of the ESA.

4. Food Subsidies an Obsolete Mitigation Measure
for Lead Poisoning Threat

As discussed in Section IL.E.6.c., below, the threat of lead poisoning on Tejon Ranch, like
all condor habitat in California, is waning. Although compliance is far from perfect, it is
expected to improve over time so that lead poisoning will eventually cease to be a threat to the
species. The DHCP’s food subsidy program, therefore, 1s a permanent mitigation measure for a
temporary threat, and as such will soon become obsolete. Although useful in the short term, the
problem, as discussed above, is that the food subsidy program will permanently — and adversely
— alter the condors’ behavior, and the foraging habitat currently in the TMV vicinity will be
permanently destroyed.
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b. Condor Study Area -

It is abundantly clear that the DHCP’s reconfigured Condor Study Area (“CSA™) was
designed with the goal of best accommodating the development of the TMV project—not with
accurately identifying and protecting the most important condor habitat on Tejon Ranch.
Starting with the initial concept as described by Bruce Palmer, Tejon Ranch used updated condor
point data and conversations with FWS personnel to reconfigure the CSA so that it
“encompasses the core area of California condor activity on the Ranch.” DHCP p. 4-84. While
it is heartening that conversations with FWS personnel factored into the reconfigured design, the
existing condor point data still plays far too important a role in determining its boundaries, as
discussed 1n Section I1.LE.3.b, above. Moreover, the conclusion 1s not even supported by existing
condor point data, as both Figures 6 and 7 of the Cogan Report demonstrate large use by condors
of areas outside of the CSA (Cogan 2009). Most importantly, however, is the fact that the plan,
by focusing on a CSA, ends up ignoring designated critical habitat for the species (DHCP p. 4-
19). Rather than being a measure that contributes to the conservation and recovery of the
species, the CSA operates a mechanism to deprive designated critical habitat of its force and
effect. It should not be used as cover for destruction of critical habitat. —

C. Lead Ammunition Ban —

The DHCP takes great credit for the ranch-wide banning of lead ammunition that
supposedly commenced m 2008, citing it as a primary mitigation measure for the impacts of the
TMV project (DHCP p.4-87). The problem with this action, as laudable as it was for a few
months in 2008, is that it was made entirely irrelevant on July 1, 2008, with the start of
enforcement of the Ridley-Tree Condor Conservation Act and subsequent regulations by the
California Fish and Wildlife Commission that banned the use of lead ammunition in all condor
habitat. Tejon’s ban, purely repeating the legal ban, thus is now nothing greater than compliance
with state law. It is thus irrelevant and unusable as proper mitigation for both the take of the
species anticipated by the project and for the destruction and adverse modification of critical
habitat. -

Furthermore, anecdotal evidence regarding lead poisoning incidents of southern |
California condors in 2008, subsequent to the official start of Tejon Ranch’s ban, as well as
statements made by Tejon Ranch biologist Holly J. Hill during her presentation at the “Ingestion
of Spent Lead Ammunition: Implications for Wildlife and Humans™ conference in Boise, Idaho
m May of 2008, suggest that neither enforcement of nor compliance with the lead ban on Tejon
Ranch has been complete. Unfortunately, requests for these and other documents related to this
1ssue, including the results of lead toxicity tests and lead isotope analyses of the poisoned birds,
and including documents produced by Tejon and shared with the FWS, have been rejected due to
the protective order discussed in Section IL.LE.2., above. Evidence of Tejon’s compliance with its
own mitigation measure, and compliance with state law, including all evidence of lead poisoning
mcidents related to Tejon Ranch must be made public before any approval of this HCP can be

given.? —
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Tejon’s culpability in lead poisoning incidents could conceivably result in civil and/or criminal penalties under the
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F. OTHER COVERED SPECIES —
1. Amphibians

Mirroring the worldwide decline in amphibians, the San Joaquin Valley has also been
documented to show an unambiguous pattern of decline in amphibian populations (Fisher and
Shaffer 1996). Because this noted decline was reported over a decade ago, careful evaluation of
the impacts and effective avoidance, minimization and mitigate must be incorporated for this
suite of rare amphibian species. —

Many local extirpations of amphibians are due to disease outbreaks (USFWS 2005).
Small or fragmented populations, such as the modeled habitats included in the DHCP, may not
be able to survive a disease outbreak. The document fails to include the guidance provide by the
Recovery Plan for Vernal Pool Ecosystems of California and Southern Oregon — Appendix H
(USFWS 2005) with respect to minimizing the spread of disease by humans from site to site.
This guidance needs to be included for the project to minimize the potential of disease spread
throughout the project site in amphibian habitat.

a. Tehachapi Slender Salamander -

3,797 acres of potential modeled habitat exist within the project area (DHCP at pg. 5-14)
and 108 acres will be permanently mmpacted affecting 216 salamanders (DHCP at pg. 6-6).
Conservation areas include 2,717 acres in the potentially unfragmented Established Open Space
and another 790 acres in the fragmented TMV Planning Area Open Space according to Section
6, which totals 3,507 acres (92%). However, total proposed conservation in Section 7 1s 3,687
acres (DHCP at pg. 7-2). The discrepancy in these acreages needs to be clarified. Furthermore,
the document contends that an additional 3% of the conserved area may possibly be impacted by
construction (DHCP at pg. 7-3). Pre-construction surveys and animal removal must be required,
to achieve avoidance and minimization. This cannot be at the discretion of the project biologist
as proposed in the DHCP (at pg. 7-4) —

Additionally, in order to avoid and minimize impacts to the Tehachapi slender |
salamander, much more comprehensive mitigations need to be proposed and implement under
Goal 5. Long-term (operational)} impacts. Major impact results on other salamander species
when roads have been built through their habitat (Marsh et al. 2005, Marsh 2007). Roadkill of
salamanders 1s also a threat, and tunnels with drift fences that have been designed into road
construction and has been somewhat successful in reducing mortality (Jackson 1996). Run-off
from roads, not just urban run-off, also pose a significant problem for amphibians of all sorts
(Forman and Deblinger 2000). None of these significant potential impacts were addressed in the
DHCP. In fact, the mitigations proposed (DHCP at pg. 7-4) leave operational impacts to be
mitigated by unidentified “design features will be incorporated at the boundary between modeled
suitable habitat and development areas”. First, the DHCP fails to actually 1dentify the impacts to
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the Tehachapi slender salamander by the proposed development. Because of the failure to

analyze the impact, the document then relies on future “design features” to avoid, minimize and  /

ESA, which in turn could prevent Tejon Ranch from being eligible for a take permit. 50 CF.R. § 13.21. Of course, A_04'1 26A

the failure itself to disclose material information is also grounds for denial of a permit. Id.
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mitigate impacts. Because these “design features™ are not included, it is impossible to identify if
they are adequate to avoid, minimize and mitigate impacts.

Likewise, Goal 6 offers that the “effects of cattle-related impacts in suitable habitat for
Tehachapi slender salamander will be avoided and effects that cannot be avoided will be
minimized to the extent practicable.” (DHCP at pg. 7-4). Once again, the impacts to the
salamander from grazing are not identified. Because of the failure to analyze the impact, the
document then relies on future “grazing management plan”, which is not included, making it
impossible to identify if the unidentified impacts would be adequately avoided, minimized and
mitigated.

While Goal 7 states that “The effects of human recreation and pet activities in suitable
habitat for Tehachapi slender salamander will be avoided and effects that cannot be avoided will
be minimized to the extent practicable.” Again, the impacts to the salamander from human
recreation and pet activities are not identified. The mitigation proposed to avoid, minimize and
mitigate the unidentified impacts 1s educational information provided to homeowner’s
associations. While the Center supports educational activities regarding sensitive and common
plants and animals, it is not a mitigation measure. Domestic pets have been documented to
impact native wildlife including amphibians on a significant scale (Mitchell and Beck 1992,
Woods et al. 2003). Meaningful mitigations that reduce potential predation by domesticated
animals and animals that benefit from human development (ravens, coyotes, and skunks for
example) are needed. Domestic pets must be confined to preclude “take”. Felines must be kept
mdoors. Domesticated canines must be confined to a yard when unattended, or leashed and not
allowed in salamander habitat.

Goal 8 is basically confusing and inappropriate: it references “non permanent covered
activities” and then includes inappropriate activities (DHCP — pg. 7-5). First surveys for the
Tehachapi slender salamander are not a mitigation strategy. Surveys should have been done, and
the data used as a basis for the HCP, and to refine the inadequate modeling effort. Absent any
meaningful adaptive management strategy (as per our previous comments), the usefulness of
these surveys is unclear. The “installation of infrastructure” and “the selection of appropriate
locations for access, trails, and facilities” are permanent activities. The DHCP fails to identify
what infrastructure, access, trails and facilities are proposed in the areas identified in Tehachapi
slender salamander habitat, making an evaluation of the impacts impossible, much less
mitigation requirements.

While the DHCP recognized as suite of threats that are known to cause declines including
feral pigs, road construction, mining, logging, cattle grazing, and flood control projects (DHCP
at pg. 5-12), only one of these threats, road construction) is partially analyzed in the DHCP.
Even in the proposed conservation lands within Established and TMV Planning Area Open
Space many of these threats still remain yet, the DHCP still fails o 1dentify the potential impacts
to the Tehachapi slender salamander, and propose ways to avoid, minimize or mitigate those
mpacts.
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b. Western Spadefoot =

Of the 1,174 acres of suitable habitat were modeled within the project area (DHCP at pg.
5-20), 30 acres will be permanently eliminated. Conservation areas include only 292 acres in the
potentially unfragmented Established Open Space and another 417 acres in the fragmented TMV
Planning Area Open Space according to Section 6. Total proposed conservation is 709 acres
(60%). The document contends that an additional 10% of the conserved area may possibly be
impacted by construction (DHCP at pg. 7-5) in the riparian/wetland habitats. Unfortunately, this
analysis fails to evaluate the impact to the species outside of the riparian/wetland areas. As
noted in the Natural History section on page 5-17 of the DHCP, “The western spadefoot is
almost completely terrestrial, entering water only to breed (Jennings and Hayes 1994)”
indicating that impacts to its reproductive habitat (riparian/wetlands) is only part of the potential
impacts to the western spadefoot. Because adult toads spend most of their time outside of the
riparian/wetland areas, the document fails to adequately evaluate the impact to the non-riparian

areas of the toad’s habitat. -

Pre-construction surveys and animal removal as proposed in Objective 3.1 must be
required, to achieve avoidance and minimization. This cannot be at the discretion of the project
biologist as proposed in the DHCP (at pg. 7-6). Additionally, the proposal states “If western
spadefoots are detected (including egg masses, larvae), activities will be avoided until larvae
have metamorphosed.” It is unclear how this will effectively avoid or minimize impacts to the
species, based on the fact that once the tadpoles metamorphose, they will move out of the water
and onto the construction site. A more comprehensive plan for avoiding and minimizing impacts
must be included. -

As with the Tehachapi slender salamander, in order to avoid and minimize impacts to the |

western spadefoot much more comprehensive mitigations need to be proposed and implement
under Goal 4. Long-term {operational) impacts. Major impacts result on other amphibian species
when roads have been built through their habitat (Marsh et al. 2005, Marsh 2007). Roadkill of
amphibians is also a threat, and tunnels with drift fences that have been designed into road
construction and has been somewhat successful in reducing mortality (Jackson 1996). Run-off
from roads, not just urban run-off, also pose a significant problem for amphibians of all sorts
(Forman and Deblinger 2000). Use of agricultural chemicals and herbicides are known to cause
reproductive failure in amphibians (Rohr et al. 2008, Relyea 2005). None of these significant
potential impacts are addressed in the DHCP. In fact, the mitigations proposed (DHCP at pg. 7-
6) leave operational impacts to be mitigated by unidentified “design features will be incorporated
at the boundary between modeled suitable habitat and development areas”. With the DHCP
failing to actually identify all of the impacts to the western spadefoot by the proposed
development, it is impossible to analyze the impacts. Relying on future “design features” to
avoid, minimize and mitigate impacts is totally inadequate. These “design features” are not
mcluded i the DHCP or the DEIS, so it 1s impossible to identify 1f they are adequate to avoid,

minimize and mitigate impacts. -

Likewise, Goal 5 offers that the “effects of cattle-related impacts in suitable habitat for |
western spadefoot will be avoided and effects that cannot be avoided will be minimized to the

extent practicable.” (DHCP at p. 7-7). Once again, the impacts to the spadefoot from grazing are y
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not identified. Because of the failure to analyze the impact, the document then relies on future
“grazing management plan”, which is not included, making it impossible to identify if the
unidentified impacts would be adequately avoided, minimized and mitigated. a
While Goal 6 states that “The effects of human recreation and pet activities in suitable |
habitat for western spadefoot will be avoided and effects that cannot be avoided will be
minimized to the extent practicable.” As with the Tehachapi slender salamander, the impacts to
the toad from human recreation and pet activities is not identified. The mitigation proposed to
avoid, minimize and mitigate the unidentified impacts is educational information provided to
homeowner’s associations. While the Center supports educational activities regarding sensitive
and common plants and animals, it 1s not a mitigation measure. Domestic pets have been
documented to impact native wildlife including amphibians on a significant scale (Mitchell and
Beck 1992, Woods et al. 2003). Meaningful mitigations that reduce potential predation by
domesticated animals and animals that benefit from human development (ravens, coyotes, and
skunks for example) are needed. Domestic pets must be confined fo preclude “take”. Felines
must be kept indoors. Domesticated canines must be confined to a yard when unattended, or
leashed outside of yards at all times and never allowed in toad habitat. —
Goal 7 is basically confusing and inappropriate - it references “non permanent covered
activities” and then includes inappropriate activities (DHCP p. 7-7). First surveys for the
western spadefoot are not a mitigation strategy. Surveys should have been done, and the data
used as a basis for the HCP, or to refine the inadequate modeling effort. Absent any meaningful
adaptive management strategy (as per our previous comments), the usefulness of these surveys is
unclear. The “installation of infrastructure™ and “the selection of appropriate locations for access,
trails, and facilities” are permanent activities. The DHCP fails to identify what infrastructure,
access, trails and facilities are proposed in the areas identified in western spadefoot habitat,
making an evaluation of the impacts impossible, much less mitigation requirements. —
One important potential impact was identified in Section 5, but not addressed in secion?
of the DHCP, regarding low frequency noise/vibration and western spadefoot. As noted on page
5-19, “Dimmett and Ruibal (1980b) showed that the vibration caused by an electric motor
consistently induced 100% emergence from dormancy under very arid conditions; therefore,
construction-related noise could result in the premature emergence of the western spadefoot toad
from burrows”. The DHCP failed to discuss this issue at all in Section 7, and this important
factor, which could be a significant impact to western spadefoot needs to analyzed for its
potential impacts, avoided, minimized and mitigated. —

While the DHCP recognized as suite of threats that are known to cause declines including |
direct loss of aquatic and upland habitat; mosquito fish; predators (e.g., bullfrogs, crayfish, and
fish) and the spread of these or other predatory species into breeding sites; artificial lighting,
urban-related predators such as cats and dogs; noise; urban-related predators (pets, strays, feral
cats and dogs); grazing; off-road vehicles; exotic plants; alteration of hydrology; other human
related degradation of habitat; insecticides that reduce insect prey; and rodenticides that reduce
the number of burrowing animals and consequently the burrows for spadefoots (DHCP at p. 5-
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threats still remain yet, the DHCP still fails to identify the potential impacts to the western
spadefoot toad in its various lifecycles, and propose ways to avoid, minimize or mitigate those
impacts.

C. Yellow-blotched Salamander —_

35,213 acres of suitable habitat for vellow-blotched salamander were modeled within the
project area (DHCP at pg. 5-27) and 1,001 acres will be permanently impacted (DHCP at pg. 6-
9). Conservation areas include 27,679 acres in the potentially unfragmented Established Open
Space and another 4,961 acres in the fragmented TMV Planning Area Open Space according to
Section 6. The total proposed conservation i1s 32,640 acres {(93%) of the modeled habitat. The
document indicates that an additional 3% of the conserved area may possibly be impacted by
construction (DHCP at pg. 7-8). Unfortunately, this analysis fails to evaluate the impact to the
species and ways of avoiding, minimizing any impacts. As noted in the natural history section,
one of the major threats to this relatively local endemic species is “development and the cutting
of oak woodland 1n the Tehachapt Mountains (Jennings and Hayes 1994)” (DCHP at pg. 5-26).
The DEIS identifies that 1,923 acres of oak savannah and 2,458 acres of woodlands will be
developed (DEIS Table 4.1 at pg 4.1-27-28), but fails to analyze how that correlates w/the
yellow-blotched salamander habitat.

Pre-construction surveys and animal removal as proposed in Objective 4.1 must be
required, to achieve avoidance and minimization. This cannot be at the discretion of the project
biologist as proposed in the DHCP (at pg. 7-9). A more comprehensive plan for avoiding and
mininmizing impacts is required. |

As with the previous amphibians, in order to avoid and minimize impacts to the yellow- |
blotched salamander much more comprehensive mitigations need to be proposed and
implemented under Goal 5. Long-term (operational) impacts. Major impacts result on other
amphibian species when roads have been built through their habitat (Marsh et al. 2005, Marsh
2007). Roadkill of amphibians is also a threat, and tunnels with drift fences that have been
designed into road construction and has been somewhat successful in reducing mortality
(Jackson 1996). Run-off from roads, not just urban run-off, also pose a significant problem for
amphibians of all sorts (Forman and Deblinger 2000). Use of agricultural chemicals and
herbicides are known to cause reproductive failure in amphibians (Rohr et al. 2008, Relyea
2005). None of these significant potential impacts are addressed in the DHCP. In fact, the
mitigations proposed (DHCP at pg. 7-9) leave operational impacts to be mitigated by
unidentified “design features will be incorporated at the boundary between modeled suitable
habitat and development areas”. With the DHCP failing to actually identify all of the impacts to
the salamander by the proposed development, it is impossible to analyze the impacts. Relying on
future “design features” to avoid, minimize and mitigate impacts is totally inadequate. These
“design features” are not included in the DHCP or the DEIS, so it 1s impossible to identify 1f they
are adequate to avoid, minimize and mitigate impacts. —

Likewise, Goal 6 offers that the “effects of cattle-related impacts in suitable habitat for
salamander will be avoided and effects that cannot be avoided will be minimized to the extent
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from grazing are not identified. Because of the failure to analyze the impact, the document then
relies on future “grazing management plan”, which is not included, making it impossible to
identify if the unidentified impacts would be adequately avoided, minimized and mitigated. —

While Goal 7 states that “The effects of human recreation and pet activities in suitable |
habitat for yellow-blotched salamander will be avoided and effects that cannot be avoided will be
minimized to the extent practicable.” As with the previous amphibians, the impacts to the
yellow-blotched salamander from human recreation and pet activities are not identified. The
mitigation proposed to avoid, minimize and mitigate the unidentified impacts is educational
mformation provided to homeowner’s associations. While the Center supports educational
activities regarding sensitive and common plants and animals, it is not a mitigation measure.
Domestic pets have been documented to impact native wildlife including amphibians on a
significant scale (Mitchell and Beck 1992, Woods et al. 2003). Meaningful mitigations that
reduce potential predation by domesticated animals and animals that benefit from human
development (ravens, coyotes, and skunks for example) are needed. Domestic pets must be
confined to preclude “take”. Felines must be kept indoors. Domesticated canines must be
confined to a yard when unattended, or leashed outside of yards at all times and never allowed in
salamander habitat. —

Goal 8 is basically confusing and inappropriate: it references “non permanent covered
activities” and then includes inappropriate activities (DHCP — pg. 7-7). First surveys for the
yellow-blotched salamanders are not a mitigation strategy. Surveys should have been done, and
the data used as a basis for the HCP, or to refine the inadequate modeling effort. Absent any
meaningful adaptive management strategy (as per our previous comments), the usefulness of
these surveys is unclear. The “installation of infrastructure” and “the selection of appropriate
locations for access, trails, and facilities” are permanent activities. The DHCP fails to identify
what infrastructure, access, trails and facilities are proposed in the areas identified in salamander
habitat, making an evaluation of the impacts impossible, much less mitigation requirements. —

While the DHCP recognized as suite of threats that are known to cause declines including |
development in and the cutting of oak woodland in the Tehachapi Mountains; cattle grazing,
hunting, camping, agriculture, and mining, and feral pigs (DHCP at pg. 5-26), none of these
issues are comprehensively analyzed in the DHCP. Even in the proposed conservation lands
within Established and TMV Planning Area Open Space many of these threats still remain yet,
the DHCP still fails to identify the potential impacts to the yellow-blotched salamander, and
propose ways to avoid, minimize or mitigate those impacts. -

2. Birds
For both raptors and songbirds, modeling habitat is fraught with uncertainty (Fielding and

Haworth 1995) because of the inherent unpredictability of the systems which are being modeled.
The DHCP fails to evaluate the success of the modeling exercises for these species based on
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a. Raptors

While we support nest avoidance during the breeding season for all raptors, the avoidance
measures in the DHCP fall far short of proposing measures that actually avoid interference with
breeding, rearing and fledging of raptors. “The presence of humans detected by a raptor m its
nesting or hunting habitat can be a significant habitat-altering disturbance even if the human is
far from an active nest” (Richardson and Miller 1997). Regardless of distance, a straight line
view of disturbance affects raptors, and an effective approach to mitigate impacts of disturbance
for raptors involved calculation of viewsheds using a three-dimensional GIS tool and
development of buffers based on this (Camp et al. 1997; Richardson and Miller 1997). The
DHCP assumes that mmpacts to raptors can be avoided by a 0.25 miles or 1000-foot (for the
American peregrine} buffer from nest sites, but this approach will not avoid disturbance to
hunting habitat or line-of-sight impacts from nest sites, regardless of distance. A more
comprehensive avoidance strategy needs to be developed. -

As with previous species, avoidance and minimization of “long term (operational}
mmpacts” relies on unidentified “design features” for all the raptor species. It is unclear in the
DHCP what the “long-term (operational) impacts” actually are. Failure to identify and
subsequently analyze the impacts fails to meet the requirements of both the DHCP and the DEIS.
Coupled with the unidentified “design features”, this mitigation is useless. —

Because the “grazing plan” is the basis for avoiding, minimizing and mitigating the
mmpact to raptor species from grazing, it needs to be included as part of the DHCP for public
review. Additionally, the potential impacts from grazing are not identified by species, or even
suites of species. The failure to identify much less analyze the impacts would make any
evaluation of the adequacy of mitigations impossible. _

Potential impacts to raptors from human recreation and pet activities are not identified.
The mitigation proposed to avoid, minimize and mitigate the unidentified impacts is educational
mformation provided to homeowner’s associations. While the Center supports educational
activities regarding sensitive and common plants and animals, education is not a mitigation
measure. Additional information including identification of potential impacts, analysis of the
impacts, and avoidance, minimization and mitigation measures need to be included. —

The Goal that references “non permanent covered activities” includes inappropriate
activities (DHCP — repeated multiple pages). First surveys for rare species are not a mitigation
strategy. Surveys should have been done, and the data used as a basis for the HCP, or to refine
the mmadequate modeling effort. Considering the number of years that this process has been
ongoing, it appears that adding additional species to what was originally scoped as the “condor
HCP” is an afterthought, burying the “take” of California condors amongst the numerous lethal
and non-lethal “take” of other species. However, the data sefs (some a single year} 1s really
madequate bases on which to place a 50 year permit. —

Additionally, absent any meaningful adaptive management strategy {as per our previous
comments), the information that these additional surveys will provide has not mechanism for
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The “installation of infrastructure” and “the selection of appropriate locations for access,
trails, and facilities” appear to be permanent activities. The DHCP fails to identify what
infrastructure, access, trails and facilities are proposed in the areas identified in rare species
habitats, making an evaluation of the impacts impossible. It is also impossible to evaluate the
effectiveness of the mitigation requirements.

Despite areas “conserved within Established and TMV Planning Area Open Space”, this
goal and cookie-cutter objectives DHCP fail to identify the potential impacts to the rare species,
or propose meaningful ways to avoid, minimize or mitigate those impacts.

1. American Peregrine

26,742 acres of suitable foraging habitat for American peregrine falcon were modeled
within the project area (DHCP at pg. 5-27). Of this and 2,590 acres of foraging habitat and 1
acre of breeding habitat will be permanently impacted (DHCP at pg. 6-14})). The DHCP states
that no “lethal take™ will occur (DHCP at pg. 6-14). However, no further justification of this
statement 1s provided. Proposed conservation of foraging areas include 14,180 acres in the
potentially unfragmented Established Open Space and another 4,380 acres in the fragmented
TMV Planning Area Open Space according to Section 6. The total proposed foraging
conservation 1s 18,560 acres (69%) of the modeled habitat (DHCP at pg. 7-8). In addition 79
acres of suitable breeding habitat for American peregrine falcon were modeled within the project
area (DHCP at pg. 5-27) and one acre (2%} will be permanently impacted. 78 acres (98%) are
proposed to be conserved under the DHCP (at pg. 7-8). An additional unspecified amount of
acreage in the “Open Space” will be impacted by “road crossings and culverts) (DHCP at pg. 7-
11). This acreage needs to be identified in order for impacts assessment.

Objective 6.2 states “The project biologist may reduce the 1,000-foot protection zone at
his or her discretion depending on the site conditions™. The protection zone needs to be based on
a more comprehensive, site location based basis as described above. It may very well be that a
zone will need to be expanded (not reduced) to protect the nesting site, and the DHCP needs to
reflect that as a possibility. Scientific literature supports a much more robust conservation
scenario for peregrine falcons (Craig 2002).

While the DHCP recognized as suite of threats that are known to cause declines including |

loss of suitable nesting places and the loss of wetland habitat supporting avian populations that
would impact migratory populations which would sustain the wintering population identified on
the project site (DHCP at pg. 5-34), none of these issues are comprehensively analyzed in the
DHCP and no proposed ways to avoid, minimize or mitigate those impacts are identified.

2. Bald Eagle

510 acres of foraging habitat and 1,457 acres of wintering habitat for bald eagle were
modeled on Covered Lands (DHCP at pg. 5-44). Of this, 662 acres of wintering habitat and 3
acres of foraging habitat will be permanently impacted (DHCP at pg. 6-17). Despite this fact, no
lethal take 1s anticipated (DHCP at pg 6-17). However, no further justification of this statement
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acres of foraging habitat in the fragmented TMV Planning Area Open Space according to
Section 6. The total proposed conservation is 795 (55%) of the modeled habitat (DHCP at pg. 7-
13), while 506 acres (99%) of foraging habitat for bald eagle (DHCP at pg. 7-14). The
elimination of 45% of bald eagle wintering habitat can 1s a significant impact. It 1s unclear from
the document if the identification of the impact to wintering habitat 1s strictly from direct impact
or if it includes indirect impact. Clearly the evaluation of 1mpacts to foraging habitat do not
include indirect impacts, because no analysis of the impact to ground water from proposed
projects on the lake levels and foraging habitat is provided.

Vague measures are suggested to minimize impacts to the bald eagle, such as “preserving
and enhancing preferred diumnal perches and high-quality roost trees associated with Castac Lake
and restricting human activity within 500 feet of such roost sites between late October and
March” (DHCP at pg. 6-17) However, in the more specific objectives (DHCP at pg 7-16)
indicate that only a 300 foot setback will be implemented. This is confusing at best. How will
restriction within 500 feet of roost site be enforced? “Interpretive and educational signage”
while useful will not guarantee enforcement. Why only 500 feet? The scientific literature
supports a much more robust restriction from 250 meters to 400 meters(Stalmaster and Newman
1978, Craig 2002) and maybe more depending on numerous factors that affect behavior. The
DHCP indicates that management of lakeside vegetation for the benefit of wintering bald eagles
will occur within 100 feet from the edge of the lake. However, a larger management zone from
1,360-1400 m has been prescribed in the scientific literature for non-breeding bald eagles
roosting sites (Buehler et. al. 1991). The proposed approach to conservation with vague
enforcement mechanisms is clearly not grounded in the best available science.

These “conserved” lands will still be impacted by the increase in human activity
especially around Castac Lake and even on the lake itself. For instance, wintering bald eagles
were detrimentally affected by boating including non-motorized boating (Knight and Knight
1984, Stalmaster and Kaiser 1998). The document does not address what activities will be
allowed on the lake, and certainly doesn’t address the impacts to species from those activities.
Significantly more, better and clearer mitigation measures that cover the full range of potential
mmpacts and triggers for implementation need to be included in the document if conservation for
the bald eagle proposed.

While the DHCP recognized as suite of threats that are known to cause declines including
habitat loss, heat stress, logging, recreational development and other human activities, collisions
with objects, plastic ingestion and low levels of urbanization (DHCP at pg. 5-42 to 43), none of
these issues are comprehensively analyzed in the DHCP. Even in the proposed conservation
lands within Established and TMV Planning Area Open Space many of these threats still remain
yet, the DHCP still fails to identify the potential impacts to the bald eagle, and propose ways to
avoid, minimize or mitigate those impacts.

3. Burrowing Owl

24945 acres of breeding/foraging habitat for burrowing owl are identified and 8,073 acres
of secondary breeding/foraging habitat for burrowing owls were modeled on Covered Lands

(DHCP at pg. 5-51}). Of this, 2,348 acres of breeding/foraging habitat and 520 acres of secondary y
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A
breeding/foraging habitat will be permanently impacted (DHCP at pg. 6-19). No estimate of the

number of burrowing owls that would be affected is provided. While only a single non-breeding
owl was documented on site (DHCP at pg. 5-50), although apparently, not all the covered lands
were surveyed (DHCP at pg 6-18).  The proposed conservation areas include 13,773 acres of
breeding/foraging habitat and 3,395 acres of secondary breeding/foraging habitat in the
potentially unfragmented Established Open Space and another 3,669 acres of breeding/foraging
habitat and 601 acres of secondary breeding/foraging habitat in the fragmented TMV Planning
Area Open Space according to Section 6. The total proposed conservation i1s 17,442 acres of
breeding/foraging modeled habitat (70%) (DHCP at pg. 7-17) and a calculated 3,996 acres
(49%) of the secondary breeding/foraging modeled habitat although Section 7 states that 4,131
acres will be preserved (DHCP at pg. 7-18). The definition of secondary breeding/foraging
habitat is not defined. The elimination of 30% of breeding/foraging habitat and 51% of
secondary breeding/foraging habitat is a significant impact. It is unclear from the document if
the identification of the impact to these habitat types is strictly from direct impact or if it includes
mdirect impact. -
The burrowing owl continue to have a decreasing trend in both the San Joaquin Valley ™ |
{Roberts and Gaber 2007) and could soon be extirpated in southwestern California (Kidd et al.
2007). The declining trends have been attributed to increasing destruction and fragmentation of
habitat and lack of sufficient mitigation (Kidd et al. 2007), making the need for appropriate
conservation and mitigation for this species essential. Addifional measures need to be included
to protect the burrowing owl within the project area. For instance mmnor land alterations
mcluding grading, tilling and disking, which are exempt under CEQA and NEPA, need to be
prohibited in the conservation areas including for fire safety until the areas have been surveyed
for burrowing owls (McNerney and Sears 2007} and only used if the birds are not present.
Mowing or controlled grazing is a better alternative (Stanton and Teresa 2007), which also
reduces the biomass of exotic grasses and maintains a more open habitat that burrowing owls
prefer. Artificial burrows are another strategy that enhances the nesting opportunities for
burrowing owls when sufficient burrowing animals are not available (Stanton and Teresa 2007).
While most of the project site may currently be higher elevation than the typical elevation for
burrowing owls, the project site may become preferred habitat for burrowing owl with
continuing global climate change. ) —
While the DHCP recognized as suite of threats that are known to cause declines including
elimination of burrowing mammal populations through control programs and habitat loss;
habitat fragmentation; predation; illegal shooting; pesticides and other contaminants; artificially
enhanced populations of native predators (e.g., gray foxes, coyotes) and introduced predators
(e.g., red foxes, cats, dogs) (DHCP at pg. 5-49 to 50), none of these issues are comprehensively
analyzed in the DHCP. Even in the proposed conservation lands within Established and TMV
Planning Area Open Space many of these threats still remain yet, the DHCP still fails to identify
the potential impacts to the burrowing owl, and propose ways to avoid, minimize or mitigate

| 04-166
(Cont.)

—04-167

—04-168

those tmpacts. —

Comments on Tehachapi Uplands DHCP, DEIR and |A July 7, 2009
Center for Biological Diversity, Wishioyo, and Veniura Ceastkeeper Page 46 of 95



4. Golden Eagle ]

The conservation plan allows for the permanent loss of 1,923 acres of breeding/foraging
habitat, 2,871 acres of foraging habitat, and 2,457 acres of primary breeding habitat for a total
loss of 7,251 acres of modeled suitable for golden eagles, which is noted to be the amount of
acreage that would support one of the three nesting pairs of golden eagles on Tejon Ranch. This
is a 33% decrease in the nesting population (DHCP at pg. 6-20 through 21). While
“conservation goal 4 states that “All active golden eagle nest sites will be conserved” and will
accommodate golden eagles’ need for alternative nests (Beecham and Kochert 1975, McGahan
1968), the fact still remains that significant amounts of breeding/foraging habitat will decrease
carrying capacity of the landscape and as the document recognizes “would amount to a potential
loss of habitat supporting one or two nesting pairs” (DHCP at pg 6-22). How does this reconcile
with the statement that “No lethal take of golden eagle would occur” (DHCP at pg. 6-22)7 The
individual birds may fly elsewhere, but the conversion of habitat to urban development
eliminates the ability of the eagles to use the area, forcing them into other eagles’ already
occupied ranges resulting in a cumulative lethal “take” for the species. —

As with the bald eagle, the DHCP fails to include the best available science on nest
protection of golden eagles. Scientific literature on this subject is clear, “The presence of
humans detected by a raptor in its nesting or hunting habitat can be a significant habitat-altering
disturbance even if the human is far from an active nest” (Richardson and Miller 1997).
Regardless of distance, a straightline view of disturbance affects raptors, and an effective
approach to mitigate impacts of disturbance for golden eagles involved calculation of viewsheds
using a three-dimensional GIS tool and development of buffers based on this (Camp et al. 1997;
Richardson and Miller 1997). The DHCP assumes that impacts to golden eagles can be avoided
by a one half mile buffer from nest sites within a viewshed, but this approach will not avoid
disturbance to hunting habitat or line-of-sight impacts from nest sites, regardless of distance. In
fact, the BMP’s for development and recreation will most likely cause nest abandonment over
the long-term based on the available scientific research. —

35,609 acres of modeled golden eagle primary breeding habitat are proposed for |
conservation within the potentially unfragmented Established Open Space and another 8,118
acres of breeding/foraging habitat in the fragmented TMV Planning Area Open Space according
to Section 6. For the modeled golden eagle breeding/foraging habitat, 25,766 acres proposed for
conservation in the potentially unfragmented Established Open Space and another3920 acres of
breeding/foraging habitat in the fragmented TMV Planning Area Open Space. Lastly an
additional 17,575 acres of modeled golden eagle foraging habitat is proposed for conservation in
the potentially unfragmented Established Open Space and another 4,300 acres in the fragmented
TMYV Planning Area Open Space. The definitions of primary breeding habitat, breeding/foraging
habitat and foraging habitat are not defined. —

While the DHCP recognized as suite of threats that are known to cause declines including
loss of grasslands to agriculture and urbanization; human disturbance of nest areas leading to
desertion; shootings; car strikes; collisions (DHCP at pg. 5-49 to 50), none of these issues are
comprehensively analyzed in the DHCP. Even in the proposed conservation lands within
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DHCP still fails to identify the potential impacts to the golden eagle, and propose ways to avoid,
minimize or mitigate those impacts.

5. White-tailed Kite

Of the 7,841 acres of modeled foraging habitat for white-tailed kite, 1,201 acres (15%) of
modeled suitable foraging habitat for white-tailed kite will be permanently lost, which could
result in the permanent loss of one foraging range for the white-tailed kite (DHCP at pg.6-37).
Conservation areas include 3,443 acres in the potentially unfragmented Established Open Space
and another 2,164 acres in the fragmented TMV Planning Area Open Space according to Section
6. Total proposed conservation of modeled habitat is 5,607 acres (72%). Clearly additional
habitat needs to be conserved to adequately assure the kite’s persistence in this area.

Despite population increases and range extensions elsewhere outside of California, white
tailed kites have drastically declined in numbers in southern California and the San Joaquin
Valley {Small 1994). While the white-tailed kite 1s known to not stray too far from riparian areas
for foraging (Faanes and Howard 1987), kites have been documented to occur and forage within
the project boundaries in the recent past (DHCP at pg. 5-115). While Castac Lake and Grapevine
Creek will be preserved under the MSHCP (DHCP at pg 6-38), as also pointed out in the
document, these area on the project site are the few perennial water sources on the project site
(“based on review of the areas that were modeled as suitable, most of the drainages that were
mcluded are intermittent and would not provide the required association with a water source” —
DHCP at pg. 6-38). The results of the surveys indicate that not all modeled habitat is actually
usable by the white-tailed kite, making the areas around Castac Lake and Grapevine Creek even
more critical to the kites” foraging and survival. As with the golden eagle, the kite is a fully
protected species under State protection, and the permanent displacement of the birds from their
foraging area and the net loss of foraging habitat for the species will indeed cause lethal take
over the long-term for the species.

The actual acreage of conservation for the species 1s also anomalous: Page 6-37 indicates
by simple math that 6,640 acres will be conserved, and Page 6-40 states that “Implementation of
the conservation plan described in Section 7 of this MSHCP would result in the conservation of
3,443 acres of modeled foraging habitat for white-tailed kite within Established Open Space and
2,164 acres within TMV Planning Area Open Space” (a total of 5,607 acres — the inclusion of
potential open space is speculative) while 7-38 indicates that 6,554 acres will be conserved.
These inconsistent conservation acreages need to be clarified as to exactly how much will be
conserved.

While the DHCP recognized as suite of threats that are known to cause declines including
habitat loss; reduction in prey base due to land conversion to urbanization, competition for nest
sites with corvids (which increase with urbanization); loss of nest trees; and increased
disturbance of the nest (DHCP at pg. 5-114), none of these 1ssues are comprehensively analyzed
i the DHCP. Even in the proposed conservation lands within Established and TMV Planning
Area Open Space many of these threats are still potential yet, the DHCP still fails to identify the
potential impacts to the white-tailed kite, and propose ways to avoid, minimize or mitigate those
impacts.
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b. Songbirds

The “boiler plate” objectives included for many of these rare songbirds fall way short of
strategic directions to actually conserve the species. They read like a development plan, not a
conservation plan. Avoidance of riparian areas, protection of surface water quality by BMP’s are
required by law anyway and while beneficial to the species, are not explicitly for the benefit of
the species. The construction related best management practices that include flagging and
fencing and avoidance of areas, personnel training minimization of infrastructure footprints, use
of BMP’s, impact minimization of access, trails and facilities while codified in the DHCP, helps
to minimizes take but the document provides little direction on how to they are to be achieved.
Surveys should be much more comprehensive than just i construction areas, and should be
implemented to evaluate the status of the covered species. While exotic plant and animal
introductions should be avoided, a conservation plan would include the integrated pest
management plan to assure that infestations of problematic species would have an action plan for
eradication. The grazing management plan needs to be included for review as part of this
process. The educational component to the Home Owners’ Association needs to be included for
review also as apart of this process, however, education alone does not assure protection of the
important resources. Additional enforcement measures must be included to protect them.
Baseline surveys should have already been done for the covered species, and surveys are never
mitigation.

1. Least Bell’s Vireo

Of the 614 acres of modeled breeding/foraging habitat for least Bell’s vireo, 8 acres (1%)
of modeled suitable breeding/foraging habitat for least Bell’s vireo will be permanently lost,
which could result in the permanent loss of four breeding pairs for the least Bell’s vireo (DHCP
at pg.6-23). Conservation areas include only 80 acres in the potentially unfragmented
Established Open Space and another 188 acres in the fragmented TMV Planning Area Open
Space according to Section 6. These areas total 268 acres (44%) of the modeled habitat.
However, Section 7 indicates that only 213 acres (35%) within the fragmented TMV Planning
Area Open Space will be conserved. The actual acreage of conservation needs to be clearly and
consistently identified throughout the document.

While the least Bell’s vireo was not documented on site, the proposed project area is well
within the historical habitat for the species (USFWS 1998) and with the return and successful
nesting of  the species n the San Joaquin Valley n 2006
(hitp://www_fws.gov/sacramento/ea/news releases/2006%20News%20Releases/ LBV return SJ
NWR NR.htm ) suggests that as the species recovers its populations, the habitat on the project
site will be a key linkage for birds. The least Bell’s vireo has been enjoying an increase in
population numbers (Kus 2002) due to significant investments in habitat conservation and
reduction of nest parasites (cowbird trapping). The DHCP fails to even suggest implementing
any of these beneficial strategies. Instead it relies on nadequate measures that provide few
safeguards and no active management for the species.

For example, the potential impacts to least Bell’s vireo from grazing in riparian areas are
significant, yet the mitigation measure proposes that “a grazing management plan will be
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prepared....” The grazing management plan needs to be included for public review as stated
above. The paucity of meaningful strategies for conservation of the habitat for this species
confirms that the DHCP as proposed is a development plan, not a conservation plan. In the
revised DHCP, please include meaningful conservation strategies for this species.

While the DHCP recognized as suite of threats that are known to cause declines including
the loss and degradation of riparian habitat; nest parasitism by the brown-headed cowbird;
impounding stream channels for water resource use, flood control and channelization of rivers;
livestock grazing; and urbanization (DHCP at pg. 5-68), none of these issues are
comprehensively analyzed m the DHCP. Even in the proposed conservation lands within
Established and TMV Planning Area Open Space many of these threats are still potential yet, the
DHCP still fails to identify the potential impacts to the vireo, and propose ways to avoid,
minimize or mitigate those impacts.

2. Little Willow Flycatcher

Of the 985 acres of modeled foraging habitat for little willow flycatcher, 8 acres (<1%) of
modeled suitable foraging habitat for little willow flycatcher will be permanently lost (DHCP at
pg. 6-25). However Conservation areas for the little willow flycatcher include only 407 acres in
the potentially unfragmented Established Open Space and another 137 acres in the fragmented
TMYV Planning Area Open Space according to Section 6. These areas total 544 acres (55%) of
the modeled habitat as presented in Section 7 (DHCP at pg. 7-26).

Flycatchers presumed to be little willow flycatchers were documented on site. Because
flycatchers utilize similar habitat to the least Bell’s vireo, it suffers from similar issues - riparian
habitat loss {Cain et al. 2003). The conservation scenario fails in all of the same respects as
identified above. The DHCP fails to even suggest implementing any of beneficial strategies to
enhance onsite habitat. Instead it relies on inadequate measures that provide few safeguards and
no active management for the species.

While the DHCP recognized as suite of threats that are known to cause declines including
the loss and degradation of suitable breeding habitat due primarily to urbanization; grazing by
livestock; (DHCP at pg. 5-75) but should also include impounding stream channels for water
resource use, flood control and channelization of rivers. None of these issues are
comprehensively analyzed in the DHCP. Even in the proposed conservation lands within
Established and TMV Planning Area Open Space many of these threats are still potential yet, the
DHCP still fails to identify the potential impacts to the little willow flycatcher, and propose ways
to avoid, minimize or mitigate those impacts.

3. Purple Martin

Of the 85,780 acres (total from Section 6) or 85,868 acres (identified in Section 5) of
modeled breeding/foraging habitat for purple martin, 4478 acres (=~ 5%) of modeled suitable

foraging habitat for purples martins will be permanently lost (DHCP at pg. 6-28). However
Conservation areas for the little willow flycatcher include 65,670 acres in the potentially

unfragmented Established Open Space and another 12,439 acres in the fragmented TMV v
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Planning Area Open Space according to Section 6. These areas total 81,302 acres (95% of the
modeled habitat). However, Section 7 (DHCP at pg. 7-28) states that 78,109 will be conserved.
As with other species, clarifying how much acreage is actually proposed to be conserved, and
where it located is essential to the analysis of the conservation scenario.

The loss of 4,478 acres will result in the loss of 1-2 breeding pairs of the 5-10 breeding
pairs that were identified during the survey, which represents 20% of the documented
population. The purple martins that nest on the proposed project site represent the last place
known in California where they regularly nest in oak woodlands. In 1982, only 40-100 pairs of
purple martins nested in the Tejon Ranch Grapevine area, and 1n 2000 the number had decreased
north of the area where European starlings are now abundant (Airola and Williams 2008}.

No conservation action other than European starling trapping and some undisclosed
“abundance” level and at the discretion of the project biologist is proposed for long-term
conservation of the purple martin. The majonty of the proposed “mitigation” relies on
madequate measures that provide few safeguards and no other active management for the
species.

While the DHCP recognized as suite of threats that are known to cause declines including
the loss and degradation of riparian habitat; removal of snags and competition for nest cavities
(DHCP at pg. 5-84) and should also include grazing by livestock; impounding stream channels
for water resource use, flood control and channelization of rivers. None of these issues are
comprehensively analyzed m the DHCP. Even in the proposed conservation lands within
Established and TMV Planning Area Open Space many of these threats are still potential yet, the
DHCEP still fails to identify the potential impacts to the purple martin, and propose ways to avoid,
minimize or mitigate those impacts.

4. Southwestern Willow Flycatcher

Of the 985 -987 acres of modeled breeding/foraging habitat for southwestern willow
flycatcher, 8 acres of modeled suitable breeding/foraging habitat for least Bell’s vireo will be
permanently lost, which could result in the permanent loss of four breeding pairs for the least
Bell’s vireo (DHCP at pg.6-30). Actual conservation areas include only 407 acres in the
potentially unfragmented Established Open Space and another 137 acres in the fragmented TMV
Planning Area Open Space according to Section 6. These areas total 544 acres (55%) of the
modeled habitat.

While the southwestern willow flycatcher was not documented on site, the proposed
project area is within the Basin & Mojave Recovery Unit in the Recovery Plan for the
Southwestern Willow Flycatcher (USFWS 2002a). The Recovery Plan includes numerous
measures to minimize take and offset impacts including permanent habitat protection

requirements which are not included in the DHCP. It also mcludes additional recovery actions
that should be included in the DHCP.

As with the least Bell’s vireo, the conservation scenario falls well short of what should be
included in a conservation plan. Potential impacts from grazing in riparian areas are significant,
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yet the mitigation measure proposes that “a grazing management plan will be prepared...”. The
grazing management plan needs to be included for public review as stated above. The paucity of
meaningful strategies for conservation of the habitat for this species confirms that the DHCP as
proposed i1s a development plan, not a conservation plan. In the revised DHCP, please include
meaningful conservation strategies for this species. —

While the DHCP recognized as suite of threats that are known to cause declines including
the loss, fragmentation, degradation and modification riparian habitat; urbanization; recreation;
water diversions and impoundments; channelization; invasions of exotic vegetation; grazing by
livestock and habitat conversion; and groundwater pumping for agricultural, industrial, and
municipal uses (DHCP at pg. 5-92). None of these issues are comprehensively analyzed in the
DHCP. Even in the proposed conservation lands within Established and TMV Planning Area
Open Space many of these threats are still potential yet, the DHCP still fails to identify the
potential impacts to the southwestern willow flycatcher, and propose ways to avoid, minimize or
mitigate those impacts. '

5. Tricolored Blackbird

Tricolored blackbirds both forage and breed on the project site. Of the 18,790 acres
(calculated from Section 6} to 18842 acres (stated in Section 5) of modeled breeding/foraging
habitat for tricolored blackbirds, 1077 acres of modeled breeding/foraging habitat for least Bell’s
vireo will be permanently lost (DHCP at pg.6-32). Unfortunately, because tricolored blackbirds
are colonial nesters, the loss of 23 acres of breeding habitat could extirpate the breeding colony
on the project site (DHCP 6-33). Clearly this scenario is not a conservation plan. If the breeding
colony is extirpated, the amount of foraging habitat is irrelevant, because no birds will be there to
forage. —

The tricolored blackbird has declined precipitously throughout its range, and without |
significant conservation will move closer to extinction, despite the fact that less than a century
ago it was one of the most common birds m California (Center for Biological Diversity 2004,
Cook 2005). Recent data may indicate that numbers are rising in the Central Valley (Kelsey
2008}, however, the project area remains a key linkage between the potentially rebounding
Central Valley populations and the declining populations in southern California. _

A significant conservation scenario needs to be identified that will not extirpate the |
tfricolored blackbirds from their nesting area and guarantee continued nesting success in the area.
The Tricolored Blackbird Conservation Plan (Tricolored Blackbird Working Group 2007) needs
to be incorporated and implemented as part of that strategy. Additional 1ideas on conservation is
available in DeHaven (2000). The goals and objectives (DHCP at pgs. 7-33 through 7-35} are
inadequate to assure conservation of the species. —

While the DHCP recognized as suite of threats that are known to cause declines including_
the continuing loss of wetlands; predation; reclamation and drainage; poisoning; increased
disturbance by humans; and contamination by pesticides (DHCP at pg. 5-99 through 100). None
of these issues are comprehensively analyzed in the DHCP. Even in the proposed conservation
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potential yet, the DHCP still fails to identify the potential impacts to the tri-colored blackbird,
and propose ways to avoid, minimize or mitigate those impacts.

6. Western Yellow-billed Cuckoo —

Of the 985-987 acres of modeled suitable habitat for western yellow-billed cuckoo, 8
acres of it will be permanently lost, which could result in the permanent loss of one breeding pair
of the western yellow-billed cuckoo (DHCP at pg.6-35). Actual conservation areas include only
407 acres in the potentially unfragmented Established Open Space and another 137 acres in the
fragmented TMV Planning Area Open Space according to Section 6. These areas fotal 544 acres
(55%) of the modeled habitat. —

As noted by Laymon and Halterman (1989), “a management plan for yellow-billed
cuckoo in California requires more than habitat preservation”. Enhancement of the riparian
resources to create appropriate habitat (foliage volume, mean canopy height, tree size) (Laymon
1998) needs to be incorporated. Anderson and Laymon (1989) also provide more conservation
guidance that needs to be incorporated into the revised DHCP. —

While the DHCP recognized as suite of threats that are known to cause declines including |
the continuing destruction of riparian habitat; fragmentation of habitat; stream flow management;
stream channelization; livestock grazing; groundwater pumping; invasive plants; and pesticide
poisoning (DHCP at pg. 5-106 through 107). None of these 1ssues are comprehensively analyzed
i the DHCP. Even in the proposed conservation lands within Established and TMV Planning
Area Open Space many of these threats are still potential yet, the DHCP still fails to identify the
potential impacts to the yellow-billed cuckoo, and propose ways to avoid, minimize or mitigate
those impacts. -

7. Yellow Warbler

Of the 985 to 987 acres of modeled breeding/foraging habitat for yellow warbler, 8 acres
of modeled suitable breeding/foraging habitat for yellow warbler will be permanently lost, which
could result in the permanent loss of one breeding pair (DHCP at pg.6-41). Surveys documented
5 breeding pairs (based on singing males), so the proposed project would eliminate 20% of the
breeding pairs. Actual conservation areas include only 407 acres in the potentially unfragmented
Established Open Space and another 137 acres in the fragmented TMV Planning Area Open
Space according to Section 6. These areas total 544 acres (55%) of the modeled habitat. —

In addition the DHCP 1dentifies between 51,742 acres (in section 5) and 51,692 acres (in
Section 6) of “secondary foraging™, but fails to identify what secondary foraging area actually
means ecologically. Of that 2,526 acres will be permanently lost. 39,026 acres in the potentially
unfragmented Established Open Space and 8,356 acres in the fragmented TMV Planning Area
Open Space will be conserved according to Section 6. These areas total 47,382 acres (92%) of
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the modeled secondary foraging habitat. This amount 1s less than the 48,677 acres proposed in
Section 7. -
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As with the least Bell’s vireo, willow flycatcher and vyellow billed cuckoo, the
conservation scenario falls well short of what should be included in a conservation plan. The
paucity of meaningful strategies for conservation of the habitat for this species confirms that the
DHCP as proposed is a development plan, not a conservation plan. In the revised DHCP, please
mclude meaningful conservation strategies for this species. Schroeder (1982} provides a habitat
suitability index for the yellow warbler that needs to be included in this conservation scenario.

While the DHCP recognized as suite of threats that are known to cause declines including the |
continuing destruction and fragmentation; brood parasitism; nest predation; livestock grazing;
nighttime collision with tall, lighted structures; and predation by corvids (DHCP at pg. 5-120
through 121). None of these issues are comprehensively analyzed in the DHCP. Even in the
proposed conservation lands within Established and TMV Planning Area Open Space many of
these threats are still potential yet, the DHCP still fails to identify the potential impacts to the
yellow warbler, and propose ways to avoid, minimize or mitigate those impacts.

3. Invertebrates
a. Valley Elderberry Longhorn Beetle

Of the 2,587 acres of modeled habitat for Valley elderberry longhorn beetle, nine acres
will be permanently impacted (DHCP at pg. 6-44). Conservation areas include 2,190 acres in
the potentially unfragmented Established Open Space and another 163 acres in the fragmented
TMYV Planning Area Open Space according to Section 6. A total of 2,353 acres (91%) of the
modeled habitat is identified for conservation. Tally et al. (2007) provides additional
improvements in the definition of habitat for the beetle, which should be incorporated to further
refine the model. —

Despite the fact that no Valley elderberry longhorn beetles were identified on the site, |
because the species is proposed to be a covered species, additional actions need to be included in
a revised DHCP. Because grazing and pesticide use (USFWS 1984) are known to impact the
Valley elderberry longhomn beetle, the Grazing Management Plan and the Integrated Pest
Management plan need to be included in the revised DHCP and evaluated for potential impacts
to the beetle. Removal of exotic species in Valley elderberry longhorn beetle habitat needs to be
implemented (USFWS 1984} as well as encouraging dense stands of elderberry (Collidge et al.
2002, Holyoak and Koch-Munz 2008). Other actions from the recovery plan for the valley
elderberry longhom beetle (1984) must also be included. —

While the DHCP recognized as suite of threats that are known to cause declines including the
loss and alteration of habitat; livestock grazing; stream channelization, levee construction, and
removal of riparian vegetation; recreational, industrial and urban development; stochastic events;
groundwater pumping; insecticides, pesticides and herbicides; non-native plant invasions; and
European earwigs; (DHCP at pg. 5-127 through 128). None of these 1ssues are comprehensively
analyzed in the DHCP. Even in the proposed conservation lands within Established and TMV
Planning Area Open Space many of these threats are still potential yet, the DHCP still fails to
identify the potential impacts to the valley elderberry longhorn beetle, and propose ways to
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avoid, minimize or mitigate those impacts. —
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4. Mammals
a. Ringtail

The 98,923 acres of modeled habitat for the ringtail appears to be poorly modeled
because ringtail territories are known to be within 0.5 miles of riparian zones (CDFG 1980). This
modeling does not track with other riparian dependent species. Also no ringtails were
unequivocally detected on site (DHCP at pg. 5-136). So the permanent impact to 6,888 acres of
modeled ringtail habitat may be an overestimation (DHCP at pg. 6-44). However, no lethal take
1s expected, but no justification of this determination 1s presented, either. Based on a 29.7 acre
home range of ringtails m the Central Valley
(http://www.yoloconservationplan.org/volo pdfs/speciesaccounts/mammals/ringtail.pdf), 6,888
acres represents the potential demise of over 230 ringtails. Conservation areas include 64,519
acres of modeled habitat in the potentially unfragmented Established Open Space and another
19,893 acres in the fragmented TMV Planning Area Open Space according to Section 6. A fotal
of 84,412 acres (85%) of the modeled habitat 1s 1dentified for conservation.

Ringtail are not common within the general are of the proposed project (CDFG 1980).
Because ringtail are omnivores, their occurrence in the proposed project area and potential
impacts on the ringtail maybe substantial. As with other species, simply setting aside habitat is
not enough to assure species conservation, especially due to the proposed suburban development
m and around the TMV open space conservation areas. Both the Grazing Management Plan and
the Integrated Pest Management Plan could have significant impacts on the habitat and food
sources of the ringtail, and need to be presented and analyzed in the revised DHCP.

While the DHCP recognized as suite of threats that are known to cause declines including
destruction and fragmentation of riparian habitat; livestock grazing; removal of riparian
vegetation; urbanization; groundwater pumping; increasing human activity in its habitat; off-road
vehicles; pets, strays and feral cats and dogs; rodenticides that reduce the rodent prey of ringtails
(DHCP at pg. 5-134). None of these issues are comprehensively analyzed in the DHCP. Even in
the proposed conservation lands within Established and TMV Planning Area Open Space many
of these threats are still potential yet, the DHCP still fails to identify the potential impacts to the
ringtail, and propose ways to avoid, minimize or mitigate those impacts.

b. Tehachapi Pocket Mouse

Of the 1,128 acres of modeled habitat for Tehachapi pocket mouse, 55 acres will be
permanently impacted (DHCP at pg. 6-50), resulting in the elimination of as many as 110 mice.
Conservation areas include only 137 acres in the potentially unfragmented Established Open
Space and another 20 acres in the fragmented TMV Planning Area Open Space according to
Section 6. A total of 157 acres (14%) of the modeled habitat 1s identified for conservation. This
proposed conservation scenario based on the modeled habitat is significant and will cause
localized extirpations in the northwestern part of the mouse’s range. Clearly additionally habitat
must be conserved, and strong conservation measures to reduce the impacts to the Tehachapi
pocket mouse must be included.
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Habitat fragmentation and edge effects are a significant threat to the persistence of
rodents in southern California (Bolger et. al. 1997). —

While the DHCP recognized as suite of threats that are known to cause declines including
destruction and fragmentation of habitat; pet, stray, and feral cats and dogs as predators;
nighttime lighting advantaging predators; increased human activity resulting in habitat
degradation; exotic species; off-road vehicles; and the use of rodenticides (DHCP at pg. 5-142).
None of these issues are comprehensively analyzed in the DHCP. Even in the proposed
conservation lands within Established and TMV Planning Area Open Space many of these
threats are still potential yet, the DHCP still fails to identify the potential impacts to the locally
endemic Tehachapi pocket mouse, and propose ways to avoid, minimize or mitigate those
impacts. —

5. Reptiles
a. Coast Horned Lizard (frontale and blainvillei populations)

Of the 86,338 acres of modeled primary habitat and 144 acres of secondary habitat for
coast horned lizard (DHCP at pg. 5-151), 5,210 acres of primary habitat and an additional 8 acres
of secondary habitat will be permanently impacted (DHCP at pg. 6-53), resulting in the
elimination of as many as 1740 lizards. Conservation areas include only 57,415 acres of modeled
primary habitat in the potentially unfragmented FEstablished Open Space and 12,733 acres of
modeled primary habitat and 137 acres of secondary habitat in the fragmented TMV Planning
Area Open Space according to Section 6. A total of 70,148 acres (81%) of the modeled primary
habitat and 137 acres (95%) of the secondary habitat is identified for conservation. —

Horned lizards are charismatic and relatively easy to catch. Jennings (1987) noted N
significant declines in the coast horned lizard due to harvest for the curio trade. Because of their
diet is composed primarily of harvester ants, most horned lizards taken into captivity perish. —

In order to maintain the open habitat that the lizard require (Germano et al. 2001), a plan ]
must be put identified and implemented to provide adequate management to sustain habitat for
the horned lizard, including their primary food source — harvester ants. —

While the DHCP recognized as suite of threats that are known to cause declines including |
destruction and fragmentation of habitat; Argentine ants; urban-related predators including pet,
stray, and feral cats and dogs; collecting of lizards; increased human activity resulting in habitat
degradation; exotic species; off-road vehicles; livestock grazing; and type conversion of habitat
(DHCP at pg. 5-149 through 150). None of these issues are comprehensively analyzed in the
DHCP. Even in the proposed conservation lands within Established and TMV Planning Area
Open Space many of these threats are still potential yet, the DHCP still fails to identify the
potential impacts to the coast homed lizard, and propose ways to avoid, minimize or mitigate
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b. Two-striped Garter Snake

Of the 373 (total from text of Section 6} to 380 acres of modeled primary habitat for the
two-striped garter snake (DHCP at pg. 5-158), 45 acres of habitat will be permanently impacted
(DHCP at pg. 6-55)}, resulting in the elimination of as many as 1950 snakes. Conservation areas
mclude 328 acres of modeled habitat in the potentially unfragmented Established Open Space
according to Section 6. These 328 acres represents 86% of the extant area that will be conserved.

Two-striped garter snakes were found in certain areas of the proposed TMV project area,
although the document is not clear if the whole proposed projects site was surveyed for the
species. Relocation is proposed as a minimization measure (DHCP at pg. 7-54), however
relocation of rare species has been documented to be relatively unsuccessful (Griffith et al 1989,
Dodd and Siegel 1991, Wolf 1996, Fischer 2000). While agreeing to move animals out of
harm’s way is good publicity, has short-term success and is politically expedient, relocation has
simply not been proven a scientifically sound technique that ensures snakes survival — it may as
easily assure death. Ifthis technique is to be applied, then a relocation plan must be developed to
document the efficacy of relocation over the long-term.

While the DHCP recognized as suite of threats that are known to cause declines including
destruction of wetlands; predation by non-native species {bullfrogs, fish, feral pigs); loss of
amphibian prey; urbanization; cement-lined streams; flood control projects; barriers to dispersal
(roads and urbanized areas) (DHCP at pg. 5-156). None of these issues are comprehensively
analyzed in the DHCP. Even in the proposed conservation lands within Established and TMV
Planning Area Open Space many of these threats are still potential yet, the DHCP still fails to
identify the potential impacts to the two-striped garter snake, and propose ways to avoid,
minimize or mitigate those impacts.

6. Plants

One of the major flaws with the plant conservation scenarios 1s that only the TMV project
area was surveyed for occurrences. Based on the above and below referenced flaws in the
modeling and the absence of substantial subsequent field verification, there are no actual data on
the distribution of most of these plants outside of the TMV project area. Project impact analysis
for these species is therefore incomplete and likely inaccurate. Therefore it should not be used as
a basis for any conservation scenario.

a. Fort Tejon Woolly Sunflower

Of the 55,415 (total in Section 6} to 57,430 (DHCP at pg. 5-163) acres of modeled habitat
for the Tejon woolly sunflower, 5,049 acres of suitable habitat will be permanently impacted
(DHCP at pg. 6-58). No estimate of the number of individuals that will be affected is given.
Conservation areas include 37,761 acres of modeled suitable habitat in the potentially
unfragmented Established Open Space and 13,128 acres of modeled suitable habitat in the
fragmented TMV Planning Area Open Space according to Section 6. A total of 50,889 acres
(89%) of the modeled suitable habitat is identified for conservation. All of the thirty-six
documented occurrences from recent surveys are located within the “Open Space”, but not the
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entire modeled suitable habitat has been surveyed. Potential impacts will still occur in the “Open 4 04-221

Space”.

FWS and the Forest Service have cooperated on a management plan that includes the
Tejon woolly sunflower and have specific management actions that need to be included here

(USFWS 1996)

While the DHCP recognized as suite of threats that are known to cause declines including
road construction and maintenance; erosion; development; livestock grazing and trampling
(DHCP at pg. 5-162). None of these issues are comprehensively analyzed i the DHCP. Even in
the proposed conservation lands within Established and TMV Planning Area Open Space many
of these threats are still potential yet, the DHCP still fails to identify the potential impacts to the
Tejon woolly sunflower, and propose ways to avoid, minimize or mitigate those impacts.

b. Kusche’s Sandwort

Of the 30,476 (total in Section 6} to 30,505 (DHCP at pg. 5-169) acres of modeled habitat
for the Kusche’s sandwort, 1,971 acres of suitable habitat will be permanently impacted (DHCP
at pg. 6-59). No estimate of the number of individuals that will be affected is given, however it is
anticipated that some would be permanently lost (DHCP at pg. 6-59). Conservation areas include
24,633 acres of modeled suitable habitat in the potentially unfragmented Established Open Space
and 3,136 acres of modeled suitable habitat in the fragmented TMV Planning Area Open Space
according to Section 6. A fotal of 27,769 acres {91%) of the modeled suitable habitat 1s identified
for conservation. All of the seven documented occurrences representing 20-30 individuals from
recent surveys are located within the fragmented TMV Planning Area Open Space. Not the
entire modeled suitable habitat has been surveyed to evaluate the actual range of the species on
the project site. Potential impacts will still occur in the proposed conservation area.

The occurrences of Kusche’s sandwort (also known as the Forest Camp sandwort) found
m the project area more than doubles the number of occurrences ever documented for this rare
species, and a range extension many miles north of its previously known range (Stephenson and
Calcarone 1999). It also established ifs occurrence within the Tehachapt Mountains which was
previously unknown (Stephenson and Calcarone 1999).

The DHCP recognized as suite of threats that are known to cause declines including
destruction and fragmentation of habitat; road maintenance and vehicles; off-road vehicles; fuel
modification activities, development and mining (DHCP at pg. 5-168). Actually most of the
identified threats seemed to be threats specifically identified on Forest Service lands, where the
original populations are located. It is unclear if these same issues threaten the populations on
Tejon Ranch. Evidently there maybe additional threats including grazing and exotic plant
mvasions, because these impacts are have proposed, albeit inadequate, mitigations (DHCP at pg.
7-60 through 61) Regardless, none of these issues are comprehensively analyzed in the DHCP.
Even in the proposed conservation lands within Established and TMV Planning Area Open
Space many of these threats are still potential yet, the DHCP still fails to identify the potential
impacts to the Kusche’s sandwort, and propose ways to avoid, minimize or mitigate those
impacts.
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C. Round-leaved Filaree

Of the 58,072 acres of modeled habitat (DHCP at pg. 5-175), 4,695 acres of habitat will
be permanently impacted (DHCP at pg. 6-60), resulting in the elimination of between 310-510
plants (70-72%) of the 430-730 plants found onsite (DHCP at pg. 6-60) Conservation areas
include 39,107 acres of modeled habitat in the potentially unfragmented Established Open Space
and 9,236 acres of modeled habitat in the fragmented TMV Planning Area Open Space
according to Section 6. A total of 48,343 acres (83%) of the modeled habitat is identified for
conservation. However it is unclear if the entire modeled habitat was surveyed and if in fact the
plants occur on it. This plant is known to occur on heavy clay soils with low cover of native and
exotic species, but often with other rare species (Gillespie 2003). The modeled habitat is not
restricted to clay soils or low plant cover areas, and appears to significantly over-estimate the
available habitat for this species.

While the DHCP recognized as suite of threats that are known to cause declines mcluding
urbanization; habitat alteration; vehicles; pipeline construction; feral pigs; non-native plants;
grazing and the loss of the species’ friable clay microhabitat (DHCP at pg. 5-174), none of these
issues are comprehensively analyzed in the DHCP. Even in the proposed conservation lands
within Established and TMV Planning Area Open Space many of these threats are still potential
yet, the DHCP still fails to identify the potential impacts to the round-leaved filaree, and propose
ways to avoid, minimize or mitigate those impacts.

d.  Striped Adobe Lily

Of the 32,212 acres of modeled habitat for the striped adobe lily (DHCP at pg. 5-182),
2,571 acres of modeled habitat will be permanently impacted (DHCP at pg. 6-61). No estimate
is given on the number of plants that will be impacted. Conservation areas include only 22,033
acres of modeled habitat in the potentially unfragmented Established Open Space and 3,632
acres of modeled habitat in the fragmented TMV Planning Area Open Space according to
Section 6. A total of 25,665 acres (80%) of the modeled habitat 1s 1dentified for conservation. As
with California macrophylla, the modeling for the striped adobe lily habitat appears to be
significantly over-estimated based on the species known requirements of heavy adobe clay soils
in blue oak woodland (Davis et al. 2004). While no plants were identified on the site, the
comprehensiveness of the surveys is not discussed. Bulbiferous plants like Frifillaria are
challenging to survey. Above ground plant parts are not always present, based on the lack of
appropriate growing condition (i.e. too little rain etc.}(Fiedler 1987). However, the lack of above
ground plant material does not preclude an underground “bulb bank™ (Fiedler 1987}.

While the DHCP recognizes a suite of threats that are known to cause declines including
destruction and fragmentation of habitat like agriculture, urbanization, road maintenance
activities, non-native plants, and grazing (DHCP at pg. 5-181), none of these issues are
comprehensively analyzed m the DHCP. Even in the proposed conservation lands within
Established and TMV Planning Area Open Space many of these threats are still potential, yet the
DHCEP still fails to identify the potential impacts to the striped adobe lily, or propose ways to
avoid, minimize or mitigate those impacts.
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e. Tehachapi Buckwheat

Of the 2,579 acres of modeled habitat for the endemic Tehachapi buckwheat (DHCP at
pg. 5-188), 15 acres of modeled habitat will be permanently impacted (DHCP at pg. 6-62). None
of the known populations will be impacted (DHCP at pg. 6-63), however not all of the project
area was surveyed. Conservation areas include 2,140 acres of modeled habitat in the potentially
unfragmented Established Open Space and 399 acres of modeled habitat in the fragmented TMV
Planning Area Open Space according to Section 6. A total of 2,539 acres (98%) of the modeled
habitat 1s identified for conservation.

The Tehachapi buckwheat was only discovered and describe in 2006, and represents a
new section (Lanocephala) within the subgenus Eucycla. It is only known from the south and
central portions of the project site. Because of its local endemism, it is vulnerable to stochastic
events, which are not discussed in the species analysis.

While the DHCP recognized as suite of threats that are known to cause declines in
species  similar to the  Tehachapi  buckwheat including grazing; mining;
urbanization/construction; road maintenance activities, competition from non-native plants;
changes in hydrology; and exotic ants which could displace native ant pollinators (DHCP at pg.
5-186 through 187). None of these issues are comprehensively analyzed in the DHCP. Even in
the proposed conservation lands within Established and TMV Planning Area Open Space many
of these threats are still potential yet, the DHCP still fails to identify the potential impacts to the
locally endemic Tehachapi buckwheat, or propose ways to avoid, minimize or mitigate those
impacts.

f. Tejon Poppy

Of the 12,641 acres (total in Section 6} to 12,672 acres of modeled habitat for the Tejon
poppy (DHCP at pg. 5-193), 106 acres of modeled habitat will be permanently impacted (DHCP
at pg. 6-63). It is unclear how many plants this will impact, because no plants were located on
the site. Conservation areas include only 7,938 acres of modeled habitat in the potentially
unfragmented Established Open Space and 186 acres of modeled habitat in the fragmented TMV
Planning Area Open Space according to Section 6. A total of 8,124 acres (64%) of the modeled
habitat is identified for conservation.

As with other modeled habitat, the habitat identified for the Tejon poppy appears to be
significantly over-estimated based on the species known requirements of adobe clay or sandy
soils in sparsely vegetated grassland and in the presence of valley chenopod scrub (Cypher
2006). While no plants were identified on the site, the comprehensiveness of the surveys is
throughout the modeled habitat not discussed.

While the DHCP recognized as suite of threats that are known to cause declines including
oilfield development and related petroleum production, grazing and competition from non-native
plants (DHCP at pg. 5-192). Additionally development needs to be added to the list. None of
these issues are comprehensively analyzed in the DHCP. Even in the proposed conservation
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lands within Established and TMV Planning Area Open Space many of these threats are still A 04-236

potential yet, the DHCP still fails to identify the potential impacts to the Tejon poppy, or propose
ways to avoid, minimize or mitigate those impacts. —

G. IMPLEMENTING AGREEMENT

The ESA provides no specific authority for agreements to implement HCPs.
Accordingly, we evaluate the Implementing Agreement for the Tehachapi Upland Multi-Species
HCP (“IA”) as a component of the DHCP. That 1s, the IA must be consistent with the findings
required under section 10{(a}(2} and other relevant provisions of the ESA, and its impacts must be
fully disclosed and evaluated under NEPA. Our comments on the DHCP and DEIS are

mcorporated herein. —

IA Section 3.3: The TA defines “California Condor Non-Lethal Incidental Take” very
narrowly, specifying that non-lethal take that requires “medical intervention™ or that affects
essential behavioral patterns to the point that the condor requires removal from the wild. Non-
lethal take is defined by the ESA in a much broader manner and is not limited to that requiring
medical intervention or removal from the wild. 16 U.S.C. § 1532(19). The reasoning behind the
two definitions is made clear in either the DHCP or the LA, and the consequences of having two
definitions are not easily discerned. If the purpose of the IA is to require that specific actions be
taken in response to some forms of take, while other actions are required for other forms of take,
this needs to be clearly described. As it 1s, it appears that the only actions the TA requires for
non-lethal take are those related to medical intervention and removal from the wild. This is
clearly inadequate (and contradicted by other text in the DHCP). —

IA Section 5.1.1(a): While Tejon’s lead ammunition ban might at one time have been
considered a significant conservation measure, it now merely reflects compliance with California
law, namely the Ridley-Tree Condor Conservation Act. While it may be appropriate to
recognize Tejon’s obligations to comply with state law, it 1s not appropriate to cite this measure
as a mitigation obligation of this agreement. Tejon’s compliance with state law is not a
commitment that justifies the long-term FW'S assurances described in the IA.

IA Section 5.1.1(d): According to the TA, numerous management plans affecting covered
portions of Tejon Ranch will be submitted for FWS review affer approval of the HCP and
1ssuance of incidental take authorization. These include the ranchwide management plan, the
integrated pest management plan, the grazing plan, and the fuel modification plan. Each of these
plans has the potential to affect covered species, including California condors. The details of the
integrated pest management plan are of particular interest for condors, as the HCP provides no
analysis of the availability of poisoned carrion within condor foraging habitat that may occur.
When these plans are submitted to FWS, however, FWS will already have provided 50-year
incidental take authority under the HCP, and the TMV development may well be under
construction within designated critical habitat for the condor. While FWS will have an
opportunity to review these plans, there will be no further public review under the ESA or
NEPA. Moreover, unless and until these plans are provided, there is no basis for the required
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findings that the applicant has minimized and mitigated the impacts of the taking to the

maximum extent practicable and that the taking will not appreciably reduce the likelihood of the V
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survival and recovery of covered species in the wild. 16 U.S.C. § 1539(a}2)B). It is not A

enough, as the 1A provides, that the HCP may be modified after the fact; the harm will have
already occurred through the long-term take authorization that permits the TMV project to move
forward. —

TA Section 5.2.2: In addition to the concerns noted above regarding the post-approval |
submission of management plans, the “no surprises” assurance provides that FWS “shall not
require additional conservation and mitigation measures that involve the commitment of
additional land, water, or financial compensation or additional restrictions on the use of land
water or other natural resources otherwise available for development or use under the original
terms of the MSHCP without the consent of the Permittee.” Accordingly, it appears that even if
FWS finds post-approval management plans inadequate or inconsistent with the HCP or the
ESA, FWS’ ability to require additional conservation commitments and/or changes to the HCP is
virtually non-existent. The “no surprises” assurance thus exacerbates the DHCP’s flaw of
allowing the applicant to submit essential conservation plans after take authority 1s granted. The
fundamental inadequacy of the *“no surprises” assurance 1s also discussed in Section I[.C., above. _|

IA Section 11.1: The IA provides that the FWS shall ensure that subsequent |
consultations under Section 7 of the ESA do not result in reasonable and prudent measures and
terms and conditions in excess of those included in the HCP, the 1A, and the ITP. This provision
1s inconsistent with the ESA and is an inappropriate abdication of the FWS’ future discretion.
The qualification “to the maximum extent appropriate” does not save this provision; it is
mconceivable that such abdication of statutory authority will ever be appropriate.

IA Section 11.2: As discussed elsewhere in these comments, the HCP does not
adequately account for the destruction and adverse modification of condor critical habitat likely
to result from the TMV development. The HCP and EIS provide an insufficient foundation for
FWS’ stated belief “that the MSHCP incorporates special management considerations and
protections for the California condor and its essential habitat within the Covered Lands necessary
to provide for the conservation of the species within the Covered Lands.” _

III.  VIOLATIONS OF THE NATIONAL ENVIRONMENTAL PROTECTION ACT
A. DISCLOSURE OF DOCUMENTS

The regulations implementing the National Environmental Policy Act, 42 U.S.C. § 4321
et seq. (“NEPA”)}, explicitly state that agencies “shalfl...[m]ake environmental impact statements,
the comments received, and any underlying documents available to the public pursuant to the
provisions of the Freedom of Information Act.” 40 CFR 1506.6(f) (emphasis added). As
discussed 1n Section IT.A., above, regarding ESA Section 10(c), FWS’s actions to date have been
m violation of this NEPA implementing regulation as relevant underlying documents have
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repeatedly not been disclosed in response to FOIA requests. —
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B. ALTERNATIVES

The “heart” of an EIS is the section evaluating the alternatives. 40 C.F.R. § 1502.14.
This regulation requires that the action agency describe the “environmental impacts of the
proposal and the alternatives in comparative form,” “sharply defining the issues and providing a
clear basis for choice among options by the decisionmaker and the public.” Id. 1In its altermative
analysis, the agency must include a “no action™ alternative. Id. at 1502.14(d). _

Importantly, NEPA requires agencies to define the purpose of a proposed action in a |
sufficiently broad manner so as to allow for consideration of a reasonably broad range of
alternative means for accomplishing the underlying goals of a proposal. Simmons v. U.S. Corps
of Engineers, 120 F.3d 664 (7th Cir. 1998). Otherwise it allows an agency to slip past the
strictures of NEPA by contriving a “purpose so slender as to define competing "reasonable
alternatives” out of consideration.” Simmons v. United States Army Corps of Engineers, 120
F.3d 664, 666 (7th Cir. 1998). Here, the FWS has contrived such a narrow purpose and need—
responding the Tejon’s application for a multi-species ITP—that 1s has eliminated other viable
alternatives from consideration (South Coast Wildlands’ “Proposed Reserve Design for Tejon
Ranch: A Threatened California Legacy,” is just one example of an actually-existing alternative
proposal for Tejon Ranch. See CBI-SCW 2006. The narrow purpose and need also eliminates,
from the outset, several alternatives in the DEIS such as the Condor HCP and no action
alternative. -

The DEIS’s analysis of alternatives fails on three additional accounts. First, it describes a
“no action” alternative that is anything but: instead of preserving the status quo, it assumes the
full build-out of the Kern County General Plan, describing a highly destructive development
scenario that has no basis in reality and that skews any comparison of the proposed action and
the no action alternative. Second, the MSHCP is nothing more than a “straw man” alternatie.
Third, the DEIS improperly excludes existing conservation measures and land use restrictions
from the three non-preferred alternatives, falsely attributing these measures to the preferred
alternative alone. For these reasons, the DEIS’s analysis of alternatives fails to provide a clear
basis of choice for decisionmakers and the public, failing to meet the requirements of NEPA. As
this analysis provides the foundation for all of the other sections in the DEIS, it is an error fatal
to the entire document, necessitating its entire withdrawal.

1. Improper “No Action” Alternative

The DEIS’s No Action alternative assumes that, absent the issuance of the HCP, Tejon
Ranch (save the Condor Study Area and 2-mile buffer) will be fully built out according to the
Kern County General Plan. DEIS p. 2-6. The No Action alternative thus results in a far greater
disturbance area than the preferred HCP alternative (10,618 acres vs. 5,533 acres), less open
space (72,822 acres vs. up to 129,318 acres), more residential dwelling units (5,897 vs. 3,633),
and far more commercial development (6,512,220 sq. ft. vs. 1,804,390). DEIS p. 2-29. This
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unreasonable assumption results in a false comparison between the preferred alternative and the
No Action alternative, in violation of NEPA. -
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The Council on Environmental Quality’s (“CEQ”) guidance on the No Action alternative ~ |
describes two distinct interpretations of the requirement. 46 Fed. Reg. 18026 (Question 3 of
“Forty Most Asked Questions Concerning CEQ's National Environmental Policy Act
Regulations”). The proposed HCP 1s an example of the second of the two situations: a federal
decision on a project proposal.”’ ““No action’ in such cases would mean the proposed activity —04-249
would not take place, and the resulting environmental effects from taking no action would be
compared with the effects of permitting the proposed activity or an alternative activity to go
forward.” [fd  However, “[w]here a choice of ‘no action’ by the agency would result in
predictable actions by others, this consequence of the ‘no action’ alternative should be included
mn the analysis.” Id. —

The DEIS states that it “assumes existing conditions™ in its No Action alternative. DEIS
p. 2-4, note 3. Yet the DEIS also states that “[d]evelopment consistent with the Kern County
General Plan would occur throughout the approximately 56,922 acres of the Covered land that
are located outside of the CSA and 2-mile Buffer areas” under the no action alternative. DEIS p. -04-250
2-6 (emphasis added). The DFEIS thus determines that the full build-out according to the General
Plan is a predictable action that would result from FWS not issuing an HCP. But full build-out
on Tejon Ranch according to the General Plan is not only not a predictable consequence of the
no action alternative, it is not even remotely likely. —

Importantly, the growth projections of the DEIS contradict the growth projections in the
Kemn County General Plan. The Kern County General Plan demonstrates that the majority of
population growth occurs in incorporated cities, while population growth in unincorporated -04-251
areas—like Tejon Ranch—remains low (Kern County 2007. General Plan, Introduction). The
Kern County General Plan demonstrates only a 2% increase in population in unincorporated
areas of Kern County. Id. —

Furthermore, current market trends indicate decreasing home sales over the past several
years in Kern County (City Data 2009). Future indicators of residential market sales also
mdicate slow increases in residential growth in Kem County due to existing planned
development and current housing stock (Webwire 2009). Furthermore, housing markets in Kern
County are ranked as some of the worst in the country where thousands of homes are vacant due —04-252
to the foreclosure crisis {Housing Predictor 2009; Housing Predictor 2009b). The 2% growth
within unincorporated areas of Kern County combined with depressed housing markets and high
vacancy demonstrates that the DEIS relies upon an improperly inflated baseline to mask the
mmpacts from the HCP. -

A general plan designation 1s not a reasonable indicator of a predictable future action.
General plans in California do not vest any rights or entitlements on their own. Gilliland v.
County of Los Angeles, 126 Cal. App. 3d 610, 617 (1981) (“An owner of undeveloped land...has
no vested right in existing zoning.”). Any number of events outside the control of the landowner [04-253
can intercede between a general plan designation and the construction of a building on a
particular piece of property, starting with the amendment of the general plan itself. A myriad of
site-specific permits and approvals are required prior to building, any or all of which could V¥

' The first situation involves updates to ongoing management programs. :I_O 4_2 49 A
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significantly modify the potential total build-out of Tejon Ranch, and even prevent it altogether,
regardless of the general plan designation.

An excellent example of one such permit that would be required before building anything
according to the General Plan is an ITP under Section 9 of the ESA. Although the DEIS posits
that the Condor Study Area, along with a two-mile buffer zone, would prevent any need for a
take permit, no support or proof of this proposition is provided. Indeed, based on the preferred
alternative’s impacts to condors alone, as described in the DEIS, take would most certainly occur
outside of the CSA and buffer areas, requiring a take permit from the FWS. The No Alternative
described 1n the DEIS thus sets up a comparison between an illegal development project and the
preferred alternative, in violation of NEPA.

Instead of subjecting the preferred alternative to a rigorous analysis, comparing it to |

reasonable range of alternatives that include a valid no action alternative, the DEIS “cooks the
books” to avoid a conclusion contrary to its development goals. By assuming full build-out
according to the general plan, the DEIS fatally skews its analysis of alternatives, calling into
question the veracity of the entire document and making an nformed and reasoned decision
impossible.

NEPA’s primary purpose is to ensure that agencies incorporate environmental
values as part of their decisionmaking. When finalist alternatives are subjected to
rigorous environmental analysis, an agency becomes educated about the
environmental effects of a project, and is then presumed to be able fo make a
reasoned and informed decision based ultimately upon the agency's expertise in
its own field.

Surfrider Found. v. Dalton, 989 F. Supp. 1309, 1326 (S.D. Cal. 1998) aff'd on the basis of the
district court opinion sub nom. San Diego Chapter of the Surfrider Found. v. Dalfon, 196 F.3d
1057, 1058 (9" Cir. 1999).

A true comparison of the preferred alternative to a No Action alternative would compare |

not two hypothetical development schemes, but rather the proposed development scheme with
the status quo. See Association of Pub. Agency Customers v. Bonneville Power Admin., 126 F.3d
1158, 1188 (9™ Cir. 1997). The status quo in Tejon Ranch’s case is not thousands of houses and
millions of square feet of commercial space that exist only in the realm of fantasy. Rather, it is
the continuance of existing, actually occurring activities on the Ranch. This means the no action
alternative, and 1ifs various environmental impacts, must describe the existing ranching,
agriculture, mining, hunting, and other activities that currently take place (described briefly in
Sec. 2.2.2 of the DEIS). Only this description will accurately describe the differences between
taking the proposed action—issuing an HCP and granting the I'TP to Tejon Ranch that it requires
m order for its development scheme to go forward—and taking no action.

Conversely, the General Plan buildout projected under the No Action alternative is no
less likely if the preferred alternative i1s adopted (the DHCP, even if approved, covers activities
on only part of Tejon Ranch). There is no basis, therefore, for including this buildout in the No
Action alternative but excluding it from the preferred alternative.
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2. “MSHCP General Plan Buildout” Alternative is a Straw Man
Alternative

For the same reasons articulated above regarding the No Action alternative’s improper
assumption of full build-out of the Kern County General Plan, the MSHCP General Plan
Buildout also fails. The MSHCP General Plan Buildout Alternative is merely contrived as a
“straw man” alternative to be disregarded without any realistic consideration. The inefficacy of
the MSHCP General Plan Buildout Alternative is evidenced because it actually allows for more
disturbance of covered species and their habitat and provides for /ess conserved habitat than the
No Action alternative (DEIS at ES-9). FWS’s proposed MSHCP General Plan Buildout
Alternative would not meet the purpose of providing take coverage for species because it would
lead to greater jeopardy through adverse modification of critical habitat, sensitive habitat, and
wildlife than the no action alternative. The DEIS cannot be permitted such an illusory
alternatives analysis that fails to provide a reasonable range of alternatives for consideration.
Envil. Prot. Info. Ctr. v. U.S. Forest Serv., 2007 U.S. App. LEXIS 11245 at **8 (9th Cir. May 9,
2007} (holding that the Forest Service violated NEPA “by defining the goals of its project so
narrowly that only its preferred alternative would serve those goals™).

3. Improper Exclusion of Ranchwide Agreement from Alternatives

The DEIS’s alternatives analysis fatally excludes the Tejon Ranch Conservancy and the
protections provided to the Covered Lands by the Tejon Ranch Land Use and Conservation
Agreement (“Ranchwide Agreement™) from three of the four analyzed alternatives. It is included
only in the preferred alternative: “The Ranchwide Agreement provisions affecting the Covered
Lands are assumed to be implemented in the Proposed MSHCP Alternative but are not assumed
to be implemented under the other alternatives.” (DEIS p.2-4, emphasis added). The only
explanation given is that “[t]he Ranchwide Agreement restrictions did not exist when the other
land use alternatives were developed and considered over the past decade.” Id.

This 1s completely nonsensical. The Ranchwide Agreement, made between Tejon Ranch
and five organizations, was signed on June 17, 2008 (Tejon Ranch 2008)."* By its own terms,

[The Ranchwide Agreement] permanently protects approximately 178,000 acres
and grants the Resource Organizations an option to purchase conservation
easements over an additional 62,000 acres of Tejon Ranch, resulting in a total of
approximately 240,000 acres of conserved land with provisions for public access
and environmental stewardship.

(Tejon Ranch 2008, p.1).

The Ranchwide Agreement independently protects these lands, without any reliance on or
even expectation of the approval of an HCP. Although the timing of the conservation easement

' The entire Ranchwide Agreement, at least as is publicly available, is included here in Appendix A (Tejon Ranch
2008). Neither the DHCP nor the DEIS include the entire agreement, further limiting the public’s ability to
adequately review the proposed HCP.
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conveyances in the Ranchwide Agreement are pegged to the final approvals of the three
developments, as long as one of the three developments is approved all easements will be
conveyed (at an outside date of up to 30 years from the date of the first final approval).
Importantly, neither the easements nor any of the other provisions of the Ranchwide Agreement
are in any way dependent on an HCP being i1ssued; they are lawfully enforceable terms of a valid

signed contract, completely independent of the proposed HCP. —

The following conservation measures, all terms of the Ranchwide Agreement, are
examples of those attributed only to the preferred alternative, and discussed only in that analysis,
even though they will be occurring regardless of which alternative 1s selected:

+ The “permanent protection of and permanent prohibition of development on 116,523
acres” (DEIS p. 2-7)

* The “option for the Resource Groups to acquire conservation easements or fee on an
additional 12,795 acres” (DEIS p. 2-7);

* Enhancement of the protection and stewardship of the open space lands by the creation
and funding of the Tejon Ranch Conservancy (DEIS p. 2-7);

* (reation of a Fuel Management Plan for the open space areas (DEIS p. 2-8);

+ Development of a public access program (DEIS 2-8};

+ Dedication of approximately 10,000 acres for the relocation of the Pacific Crest Trail
(DEIS p. 2-8);

» Resfrictions on new road construction in the open space (DEIS 2-9);

» Resfrictions on the expansion or relocation of the existing nine backcountry cabins
(DEIS p. 2-9);

+ Restrictions on new fencing in open space (DEIS p. 2-10).

These measures, rather than being elements specific to one alternative, are in fact part of
the environmental baseline of the DEIS and are common to all of the alternatives. No matter
what happens with this HCP, no matter what form it eventually takes, or if it is never issued,
these conservation elements, the Tejon Ranch Conservancy, and the Ranchwide Agreement do
and will exist. It 1s deceptive to suggest that they are attributable only to the preferred alternative
when they in fact have nothing to do with it. They cannot be used as a reasonable basis to select
one alternative over any other as they are equal constants in each alternative and cannot therefore

be part of the alternatives analysis. —

The DEIS’s paltry excuse that these alternatives were developed and considered over the
past decade provides no cover for such selective exclusion. Just because one or more
alternatives were developed over the past decade (if in fact this is the case) does not fix those
alternatives in that particular time. NEPA allows for some flexibility in determining what the
proper baseline is for a DEIS, especially in determining at what point in time that baseline should
be determined. But it defies reason to compare alternatives with different baselines. The only
sensible comparison would be one that describes the conservation measures of the Ranchwide
Agreement 1n each alternative. If the result is that previously-completed portions of the DEIS
are required to be re-worked to reflect the updated baseline (and to allow the alternatives to be
fairly and accurately compared to each other), so be it. As it is, FWS must now withdraw the
entire DEIS and provide entirely new descriptions and analyses of the alternatives, reflecting
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accurate baselines that do not selectively exclude existing conservation measures from some }04-264

alternatives.

The DEIS states that the no action alternative “assumes existing conditions, which do not
mclude the development restrictions and other requirements of the Ranchwide Agreement, for
purposes of analysis.” As described above, the DEIS improperly selectively excludes the
development restrictions and other requirements of the Ranchwide Agreement. It does so with a
clear intent: to deceive decisionmakers and the public into believing that the preferred alternative
will result in greater conservation measures than any other alternative. Such an effort must fail.
As the alternatives analysis provides the foundation of the entire DEIS, pervading virtually every
other section, the entire DEIS must be withdrawn and rewritten in order to comply with the law.

C. GLOBAL CLIMATE CHANGE —_

The DEIS fails to adequately consider the impacts of global climate change on species
covered under the DHCP and the ecosystems that those species rely upon, and the indirect
mmpacts of greenhouse gas emissions associated with the project. The Supreme Court has
acknowledged that “[tlhe harms associated with climate change are serious and well
recognized.” Massachusetts v. EPA, 127 S. Ct. 1438, 1455 (2007). Likewise, the Interior
Secretary issued Secretary Order No. 3226, which specifically requires the Department of
Interior and its agencies to “[c]onsider and analyze potential climate change impacts when
undertaking long-range planming exercises” including activities that conserve species placed at
risk by climate change and developing effective adaptation strategies related to climate change.
U.S. Secretary of Interior 2009, Order No. 3226, Amendment No. 1. NEPA also requires the
consideration of climate change, including how climate change has and will continue to impact
the affected environment. See e.g. Center for Biological Diversity v. NHTSA, 508 F.3d 508 (9th
Cir. 2007} (“Global warming has already affected plants, animals, and ecosystems around the
world. Some scientists predict that ‘on the basis of mid-range climate-warming scenarios for
2050, that 15-37% of species in our sample of regions and taxa will be ‘committed to
extinction.””). -

An EIS must provide a “full and fair discussion of significant environmental impacts™ of
a proposed action, “supported by evidence that the agency has made the necessary environmental
analyses.” Id. at § 1502.1. A limited discussion of impacts is permissible only where the EIS
demonstrates that no further inquiry is warranted. /Id. at § 1502.2(b). Global warming’s well-
established impacts on resources including air quality, water resources, and biological resources
will combine with and exacerbate the effects of development facilitated by the HCP, but the
DEIS never addresses this critically important aspect of the problem. —

This analysis should have incorporated a consideration of the effects of climate change to |
existing ecological conditions — including the effects on covered species. As the Ninth Circuit
has recognized, “[g]lobal warming has already affected plants, animals, and ecosystems around
the world.” CBD v. NHTSA, 538 F.3d at 1190-91 (citations omitted). The 1mpacts of species in

the project area are well known. The DEIS’s analysis should have also taken a hard look at the
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indirect impacts from greenhouse gas emissions associated with the project itself.
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1. The Impacts of Climate Change on Threatened, Endangered, Rare, N

and Special Status Species

Climate change is already impacting California in severe and irreversible ways (CCCC
2008, Kelley and Goulden 2008). Scientists model future impacts based on different emissions
scenarios (Cayan et al. 2006). Under a low emissions scenario, by the end of this century heat
waves and extreme heat in Los Angeles will quadruple in frequency and heat-related mortality
will increase two to three times (Hayhoe et al. 2004). Alpine and subalpine forests are reduced
by 50-75%, and Sierra snowpack is reduced 30-70% (Hayhoe et al. 2004). Under a higher
emissions scenario, heat waves in Los Angeles will be six fo eight times more frequent, with
heat-related excess mortality increasing five to seven times (Hayhoe et al. 2004). Alpine and
subalpine forests would be reduced by 75-90%, and snowpack would decline 74-90%, with
impacts on runoff and streamflow that, combined with projected declines in winter precipitation,
could fundamentally disrupt California’s water rights system (Havhoe et al. 2004).

Climate change has impacted a range of ecosystem processes leading to large-scale shifts
i the ranges of species and the timing of the seasons and animal migration (USGCRP 2009).
Threats to ecosystems and their species from fires, insect pests, disease pathogens, and invasive
weed species have increased and will likely continue to increase (USGCRP 2009). For areas like
the arid southwest (including the project area) deserts and drylands are likely to become hotter
and drier, feeding a self reinforcing cycle of invasive species, drought, and wildfire that will
transform ecosystems (USGCRP 2009).

Climate change is a leading threat to California and the world’s biological diversity.
Climate change will become one of the major drivers of extinction in the 21st century (IUCN
2009; Mayhew 2007). Under a relatively high emissions scenario, 35%, under a medium
emissions scenario 24%, and under a relatively low emissions scenario, 18% of the world’s
species studied would be committed to extinction by the year 2050 (Thomas 2004). The IPCC,
the world’s pre-eminent authority on global climate change, projected that approximately 20-
30% of plant and animal species are likely to be at increased risk of extinction (IPCC 2007}). In
listing species under the ESA, FWS has also recognized that climate change poses an ongoing
threat to wildlife posing a threat that can lead to extinction. See e.g. 71 Fed. Reg. 26852,
Endangered and Threatened Species: Final Listing Determinations for Elkhorn Coral and
Staghorn Coral; 73 Fed. Reg. 28212, Endangered and Threatened Wildlife and Plants:
Determination of Threatened Status for the Polar Bear (Ursus maritimus) Throughout Its Range;
74 FR 1937, Endangered and Threatened Wildlife and Plants: Endangered Status for Black
Abalone.

Some of the species most threatened by climate change are amphibians (IUCN 2008,
TUCN 2009} such as Tehachapi slender salamander, yellow-blotched salamander, and western
spadefoot toad that are covered species under the HCP. A study published in Nature has linked
the extinction of dozens of amphibian species in the tropical highland forests of Central and
South America to global warming due to the creation of ideal conditions for growth of the
chytrid fungus, a disease which kills frogs by growing on their skin and attacking their epidermis
and teeth, as well as by releasing a toxin (Pounds et al. 2006). Seventy-four of the 110 species of
brightly colored harlequin frogs of the genus Afelopus have disappeared in the past 20 years due
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to the spread of the fungus (Pounds et al. 2006). The study’s lead author stated “Disease is the A

bullet killing frogs, but climate change is pulling the trigger” (Eilperin 2006). The golden toad
(Bufo periglenes), endemic to the same tropical mountain forests, was also driven extinct by
climate change. These amphibian extinctions from the Monteverde Cloud Forest are one of the
largest recorded vertebrate extinction events of at least the last 100 years, and are an ominous
harbinger of the severe impacts of climate change that will impact species throughout the world
including the project area. -

Scientists have predicted three categories of impacts from global warming: (1) earlier |
timing of spring events, (2) extension of species’ range poleward or upward in elevation, and (3}
a decline in species adapted to cold temperatures and an increase in species adapted to warm
temperatures (Parmesan and Galbraith 2004). A survey of more than 30 studies covering about
1600 hundred species summarized empirical observations in each of these three categories and
found that approximately one half of the species were already showing significant impacts
(Parmesan and Galbraith 2004). Changes 1n the life cycles and behaviors of organisms such as
plants blooming and birds laying their chicks earlier in the spring were some of the first
phenomena to be observed. Depending on the timing and interactions between species, these
changes may be very harmful. —

The Edith’s checkerspot butterfly, which occurs along the west coast of North America,
provides a clear example of a species that has been severely impacted by such changes in the
lifecycles of organisms. The Edith’s checkerspot’s host plant, Plantago erecta, now develops
earlier in the spring while the timing of caterpillar hatching has not changed. Caterpillars now
hatch on plants that have completed their lifecycle and dried up, instead of on young healthy
plants (Parmesan and Galbraith 2004). The tiny caterpillars are unable to move far enough to
find other food and therefore starve to death (Parmesan and Galbraith 2004). Because of this,
many Edith’s checkerspot butterfly populations have become extinct. Many more populations
have been lost in the southern portion of the species’ range than in the northern portion, resulting
in a net shift of the range of the species northward and upwards in elevation. All these changes
have occurred in response to “only” 1.3° Fahrenheit regional warming (Parmesan and (albraith

2004). -
The southernmost subspecies of the Edith’s checkerspot butterfly, the Quino checkerspot
butterfly, already listed as endangered under the Endangered Species Act due to habitat
destruction from urban development and other impacts, has disappeared from nearly 80% of
otherwise suitable habitat areas due to global warming (Parmesan and Galbraith 2004). The Bay
checkerspot and Taylor’s checkerspot butterflies, also listed under the Endangered Species Act,
have been similarly impacted (Parmesan and Galbraith 2004). —
Butterfly species are impacted in other ways as well. The northward expansion of the
freeline into alpine meadow butterfly habitat can impede dispersal, fragment habitat, and increase
mortality via butterfly collisions with the trees (Krajick 2004). —

While theoretically some species can adapt by shifting their ranges in response to climate |
change, species in many areas today, in contrast to migration patterns in response to
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paleoclimatic warming, must move through a landscape that human activity has rendered  Z
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increasingly fragmented and inhospitable (Walther 2002). When species cannot shift their A 04-277

ranges northward or to increased elevations in response to climate warming, they will become
extinet (Parmesan and Galbraith 2004). Therefore, the least mobile species will be the first to
disappear.

Alpine species like the pika are unable to shift their ranges as warming temperatures and
advancing treelines, competitors, and predators impact their mountain habitat (Krajick 2004)}.
Pikas are further limited by their metabolic adaptation to their cold habitat niche, which allows
them to survive harsh winters but also causes them to die from heat exhaustion at temperatures as
low as 77.9° F (25.5° C) (Krajick 2004). —

American pika populations at seven of twenty-five previously recorded localities in the |
Great Basin of the western United States have disappeared in recent years (Beever 2003). Based
on work conducted in the late 1990s, researchers documented that the average elevation of
surviving pika populations was 8,310 feet, up from a pre-historic average of about 5,700 feet
between 7,500 and 40,000 years ago (Beever 2003; Grayson 2005). Most recently, researchers
announced in December, 2005, that at least 2 additional populations have become extinct, and
the average elevation of surviving populations has increased by another 433 feet. —

Alpine plants, which have little or no capability to shift their range to higher elevations as |
the climate warms, may be most at risk. One study predicts that a 3° Centigrade temperature rise
over the next century will eliminate eighty percent of alpine island habitat and cause the
extinction of between a third and a half of 613 known alpine plants in New Zealand (Krajick
2004). -

A study of 15,148 North American vascular plants found that 7%-11% of all Species_
(1,060 to 1,670 plants) could be entirely out of their climate envelopes with just a 5.4° F (3° C)
warming, the lower limit of climate change predicted for this century by the IPCC (Morse et al.
1995). At the upper boundary of climate change predicted for this century, 10.4° F (5.8° C), the
percentage of plants completely outside their envelope increases to 25-40% (Morse et al. 1995).
By contrast, about 90 North American plant species are believed to have become extinct in the
past two centuries (Morse et al. 1995). —

Species are also at great risk because climate change can alter conditions for diseases and
their vectors in a way that allows the incidence of disease to increase and spread. Global
warming can exacerbate plant disease by altering the biological processes of the pathogen, host,
or disease-spreading organism {Harvell et al. 2002). For example, cold winter temperatures limit
disease in some areas because the cold kills pathogens. Warmer winter temperatures can
decrease pathogen mortality and increase disease (Harvell et al. 2002). Warmer temperatures
can also increase pathogen growth through longer growing seasons and accelerated pathogen
development (Harvell et al. 2002). The most severe and least predictable disease outbreaks will
likely be when climate change alters host and pathogen geographic ranges, so that pathogens
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mtroduced to new and vulnerable hosts (Harvell et al. 2002}. -

Climate change will also influence wildlife diseases by affecting the free-living, | 04-283

intermediate, or vector stages of pathogens (Harvell et al. 2002). Many vector-transmitted
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diseases are currently climate limited because the parasites cannot complete development before
the vectors are killed by cold temperatures (Harvell et al. 2002). Well studied vector borne
human diseases such as malaria, Lyme disease, tick-borne encephalitis, yellow fever, plague, and

dengue fever have expanded their ranges into higher latitude areas as temperatures warm.
(Harvell et al. 2002).

Climate change will also elevate the importance of wildlife linkages to connect species
populations or provide for migratory corridors for wildlife species impacted by changing
ecosystem conditions. One of the critical functions of wildlife corridors or wildlife linkages is
buffer the negative impacts of climate change on wildlife through facilitating migration and
genetic flow (Servheen 2007, Halpin 1997, South Coast Wildlands 2006). Tejon Ranch is part of
a landscape-scale connection between the Coast Ranges and Sierra Nevada, and between the San
Joaquin Valley and the Mojave Desert, all of which is integral to the interconnectedness of
California’s biographic regions and their wildlife (South Coast Wildlands 2006, DEIS 3.1-7).
Thus the importance of that wildlife connection or linkage must be analyzed i the context of its
elevated importance to provide for wildlife migration due to climate change.

It is clear that some impacts from climate change are inevitable, and thus adaptation
strategies to account for climate change impacts in long term habitat planning will be an essential
component of any comprehensive strategy to manage the impacts of climate change on species.
As outlined below the DEIS fails to properly account for these impacts.

2. Failure to Take a Hard Look at Impacts of Climate Change on
Covered Species and the Environment

An EIS must “provide full and fair discussion of significant environmental impacts and
shall inform decision-makers and the public of the reasonable alternatives which would avoid or
minimize adverse impacts or enhance the quality of the human environment.” 40 C.F.R. §
1502.1. This discussion must include an analysis of “direct effects,” which are “caused by the
action and occur at the same time and place,” as well as “indirect effects” which are “later in
time or farther removed in distance, but are still reasonably foreseeable.” 40 C.F.R. §§ 1502.16,
1508.8; see Idaho Sporting Cong. v. Rittenhouse, 305 F.3d 957, 963 (9th Cir. 2002) (“NEPA
regulations and caselaw require disclosure of all foreseeable direct and indirect impacts” of a
proposed action). As the Ninth Circuit has stated, this consideration “must amount to a ‘hard
look’ at the environmental effects.” Idaho Sporting Cong., 305 F.3d at 963. In addressing the
mmpacts of a proposed action, both the short-term and long-term effects must be considered. 40
C.F.R. § 1508.27(a).

Unfortunately the DEIS fails to account for the impacts of climate change on species
covered under the HCP. The DEIS’s analysis of biological resources completely neglects to
mention global warming or climate change, and fails to include a substantive analysis of the
mmpacts of climate change on the covered species that will be subject to take as a result of the
ITP (DEIS §§ 3.1, 4.1). This omission falls short of the hard look required under NEPA in
considering the environmental effects of the permitted harm, harassment, and destruction of
imperiled wildlife and wildlife habitat.
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